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LORD CHANCELLOR CHELMSFORD. 


Wirt the recent change of ministry in England, Lord 
Cranworth, who has sat on the woolsack since December, 
1852, resigned the office of Lord Chancellor; giving place 
to one whose political views are in consonance with those 
of the new cabinet. It is understood that the Earl of 
Derby first offered the great seal to Lord St. Leonards, who 
was Chancellor in his former ministry ; but that eminent judge 
was prevented by his advanced age and precarious health 
from again undertaking the onerous duties of that high 
office. The Premier’s second choice fell naturally upon Sir 
Frederick Thesiger, who during the last few years has 
done the Conservatives much service in the House of Com- 
mons, and whose position at the bar was more prominent 
than that of any other barrister in the party. 

The new Chancellor, who takes his seat in the House 
of Lords as Baron Chelmsford, was born in 1794: some 
authorities say in London; others in the Island of St. Vin- 
cent, in the West Indies. He is the youngest son of 
Charles “hesiger, Esq., Collector of the Customs in St. 
Vincent, and a gentleman of considerable property, and 
nephew of Admiral Sir Frederick Thesiger, a distinguished 
naval officer, and Aide-de-camp to Lord Nelson. This re- 
lationship probably induced Mr. Thesiger to choose the 
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navy as a profession for his son, who early received the 
appointment of midshipman on board the Cambrian frigate, 
and was present at the bombardment of Copenhagen in 
1807, in which action Admiral Thesiger held a command. 
He left the navy on becoming his father’s only surviving 
son; and an eruption in St. Vincent having destroyed 
nearly all the paternal property, he commenced studying 
for the bar, to which he was called, at the Middle Temple, 
in 1818, and chose the Home Circuit. Without connec- 
tions in England, and without the aid of the great advan- 
tages which, in that country, accrue from a university educa- 
tion, Mr. Thesiger had great difficulties to surmount. His 
progress, however, was rapid, and in 1834, he gained 
the distinction of King’s Counsel. During the preceding 
eight years, the great leaders of the English bar, — 
Copley, Brougham, Scarlett, Denman and Tindal,—had all 
accepted judgeships, and a wide field was opened for the 
younger barristers, among whom few ranked higher than 
Mr. Thesiger, who became the leader of the Home Circuit. 

Mr. Thesiger unsuccessfully contested the borough of 
Newark, in 1840, in the Tory interest; but at the general 
election of 1841, he was returned to Parliament as member 
for Woodstock. In 1844, on the death of Lord Abinger, 
Sir Frederick Pollock became Chief Baron of the Court of 
Exchequer, Sir William Webb Follett succeeded him as 
Attorney General, and Mr. Thesiger was selected as the 
new Solicitor General. He succeeded to the Attorney- 
Generalship on Sir William Follett’s death in 1845, and 
continued in that office until the fall of Sir Robert Peel’s 
ministry in July, 1846. He was again Attorney General, 
in the ministry of Lord Derby, from March to December, 
1852. Sir Frederick Thesiger sat continuously in the 
House of Commons, from 1841 until his elevation to the 
peerage in February last; for Woodstock, until his accept- 
ance of office in 1844; then for Abingdon until 1852, when 
he was elected for Stamford. 

Sir Frederick Thesiger was for many years engaged in 
perhaps the largest and most lucrative practice of any 
member of the common-law bar. We are not aware that 
he has paid much, if any, attention to equity, but in this re- 
spect he is no worse off than many of the former Chancellors 
have been. Besides, he, like his two immediate predeces- 
sors, has the advantage of being greatly aided by the Jus- 
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tices of the new Court of Appeal in Chancery. As an advo- 
cate he had very few superiors. His speeches in the House 
of Commons have been criticised as too diffuse, and as 
sometimes rather tedious ; but to his auditors this was 
always counterbalanced by his earnestness, and by his re- 
markable fluency. Next to Mr. Disraeli, he was the most 
formidable debater in the Conservative party. All legal 
questions of course claimed his attention, and the continual 
sparring which he and his associate, Sir Fitzroy Kelly, 
(now Attorney General,) maintained with Sir Alexander 
Cockburn and Sir Richard Bethell, the Whig law officers, 
caused no small amusement to the lay members of the 
House. In politics, Lord Chelmsford is a rigid Conserva- 
tive; he has always been jealous of all innovation tending 
to strengthen the democratic element in the Constitution, 
and particularly hostile to any thing which might weaken 
the English Church as now established. Especially has he 
made himself conspicuous by his opposition to the admis- 
sion of Jews to Parliament. When in the House of Com- 
mons, his task in this respect was a difficult one. He had 
to encounter nearly all the able men in the House, Con- 
servative as well as Liberal, — Mr. Whiteside, the present 
Attorney General for Ireland, being the only member of 
much debating talent who supported him. This year he 
has been more suecessful. The “Oaths Bill” having 
passed the House of Commons, was under the consideration 
of the committee of the whole in the House of Lords, when 
the Lord Chancellor moved the omission of the clause ad- 
mitting Jews to Parliament. His speech in support of his 
amendment is considered as by far the best he has made 
on the subject, and was certainly a triumph; for it is not 
uncommon for those who have been considered brilliant 
debaters in the House of Commons, to fail utterly in the 
House of Lords. It was unfortunate however for the 
new peer, that Lord Lyndhurst followed him. That 
venerable statesman, after complimenting the speech of 
the new Chancellor, and congratulating the peers on 
the accession to their number of so able a man, pro- 
ceeded to reply; and in a speech of an hour’s length, 
he, with much sarcasm and irresistible logic, refuted en- 
tirely the arguments which had been advanced. The 
Premier, usually so ready to support his colleagues, 
attempted no other reply than the usual majority, by 
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which the hereditary legislators annually reject this mea- 
sure. 

At the time of his appointment to the Chancellorship, 
Sir Frederick Thesiger was engaged as one of the leading 
counsel in the trial of the directors of the British Bank, 
before Lord Chief Justice Campbell; during which, he con- 
sidered himself on one occasion as rather hardly used by 
the court. Soon after he took his seat in the House of 
Lords, a bill for the amendment of the law of libels, a pet 
measure of the Chief Justice, came on for a second read- 
ing. After Lord Campbell had advocated his measure at 
length, the Lord Chancellor arose, and after remarking, that 
he had been accustomed so long to yield his own judgment 
to that of his “noble and learned friend,” that it seemed 
almost improper for him to do otherwise, proceeded to 
oppose in severe terms the bill, as impracticable and ill 
judged; concluding by moving its rejection, which was car- 
ried by a large majority. The two circumstances came so 
closely together, that Lord Chelmsford’s speech in the 
House of Lords was regarded as a retaliation for Lord 
Campbell’s sharp words at the Guildhall. 

Notwithstanding the unpopularity of his extreme Con- 
servative principles, Sir Frederick Thesiger has always 
been a general favorite, both in and out of the House of 
Commons; and his recent preferment gave general satis- 
faction ;—partly owing to his own popularity, and partly 
to the dissatisfaction felt at the little progress which Lord 
Cranworth has made in lawreform. But his fear of inno- 
vation has rather dissipated any hopes that might have 
been entertained, that he would prove very much of a law 
reformer; thus far, he has opposed every measure of this 
nature, which has been before the Lords. Lord Chelms- 
ford has not been fortunate in his official career; although 
he has been Solicitor General, and twice Attorney General, 
his whole term in both offices was only three years: nor is 
it likely to be lengthened much, as the present ministry 
are liable to be overthrown at any moment. But even if 
he speedily leaves the woolsack ; as a member of the Court 
of Appeals in the House of Lords, Lord Chelmsford will 
be of great service, for most of the law lords have reached 
an age at which much labor cannot be expected of them. 
And, besides being a judge of the highest court in the king- 
dom, he will also be in receipt of a very comfortable in- 
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come, as all ex-Chancellors receive a pension of £5000 
year in return for the services which they thus render. 

Lord Chelmsford has reached the woolsack at rather an 
advanced age, (sixty-four,) although he still enjoys excel- 
lent health. Lord Lyndhurst was first appointed at fifty- 
four ; Lord Brougham, at fifty-two ; Lord Cottenham, at fifty- 
four; Lord Truro, at sixty-eight; Lord St. Leonards, at 
seventy-two; and Lord C Cranworth, at sixty-two. But Sir 
Frederick Thesiger was not appointed Solicitor General, 
(generally the first step in the elevation) until he was fifty, 
while Sir John Copley attained that position at forty-five, 
and Sir Hugh McCalmont Cairns, the new Solicitor General, 
is but thirty-eight. 

It is rather singular that in the administration of law, 
as in the management of the finances, the Whigs have been 
far less fortunate than their Tory rivals, whose Chancellors 
in particular have almost always been men of the most 
eminent ability. Lord St. Leonards did much more in law 
reforms during his brief Chancellorship, than Lords Cotten- 
ham, Truro and Cranworth have done in ten years. Should 
Sir Richard Bethell, however, be Lord Chelmsford’s suc- 
cessor, as is highly probable, he may do much towards re- 
moving this reproach from his party. 


THE LAST LEGISLATURE. 


A Hovss of Representatives reduced to two hundred and 
forty members, and the coming in of a party pledged to 
retrenchment and reform, gave the people of Massachusetts 
good hopes that the Legislature of 1858 would improve on 
the example set by its predecessors of several years. In 
truth there was room for improvement. The expenses of 
the government had increased beyond all reason; and so 
far as this was due to the long sessions and voluminous 
legislation lately become fashionable, we think it was 
money wasted. It would be hard to persuade us that things 
change so much in the eight months that intervene between 
two legislatures, that four hundred and eighty-nine general 
laws are required to set them straight again— to say noth- 
ing of special statutes and resolves. One year actually 
brought this immense mass of crude attempts at law mak- 
ing as its contribution to the statute-book ; and the natural 








134 The last Legislature. 


consequence was that half a hundred of these laws were 
repealed or modified within three years. 

The last general court went back to the traditions of 
old times, and gave us a shorter session and fewer laws than 
we have had in any one of the ten previous years. While 
we are duly grateful for this, we must say there is room for 
further improvement: and the proverb “the more haste”’ 
ete., is verified by some of this year’s acts. If each sub- 
ject were scientifically discussed in the true spirit of legis- 
lation, before passing any statute concerning it, it seems to 
us there need seldom be several laws on one subject; and 
that statutes to repeal and modify others just passed might 
be avoided altogether. This year we have ten separate 
acts relating to the finances of the Commonwealth, three 
on banks and banking, ete. But we have so often spoken 
of these prevailing faults in our legislatures, that our 
readers must be as tired of listening as we are of preach- 
ing. . 

The equity jurisdiction of the Supreme Court has been 
enlarged, and we think wisely, by extending its powers to 
the property of resident as well as foreign debtors, when 
this cannot be reached by process of law. We have before 
taken occasion to state our disapproval of the later laws 
regarding the exemption of property from attachment on 
execution. We believe such laws encourage dishonesty ; 
and every lawyer’s daily experience shows that their effect 
is, not to protect the poor from oppression by the rich— 
the great argument used in their favor — but to encourage 
men of moderate circumstances in contracting debts reck- 
lessly, and to debar their creditors from all remedy. This 
statute provides a remedy in some cases, and we are glad 
to note it as a step in the right direction. Somewhat 
analogous to this is the law by which the court is empow- 
ered to enforce its decrees in alimony; which the husband 
might heretofore treat as nugatory, if he could contrive to 
spend his money as fast as he earned it, and forego the 
luxury of owning an attachable amount of property. There 
is evidently a tendency to enlarge the equity powers of 
our highest tribunal—and we think it a good tendency, and 
little liable to abuse. 

The Consolidation Act, as it was commonly called, where- 
by the judges of probate and of insolvency cease to exist, 
and a newly created court is charged with their duties, 





The last Legislature. 135 


seems to be looked upon with favor by the profession. It 
is at any rate fortunate that the course of things was such 
as to remove the suspicion that the plan was invented to 
serve a private end. It was commonly said that, as Judge 
Loring could not be removed from office, the office was to 
be removed from him. We are far from meaning to say 
that we approve of his removal; our opinions upon this 
point are well known to our readers; but we are glad 
that he was removed openly, and not by the abolishment of 
his office. As this act was passed after his removal, we 
are bound to view it on its own merits; and are inclined 
to believe the change is a wise one. It, in effect, returns 
the jurisdiction in matters of insolvency to the judges of 
probate, to whom it was originally entrusted, and unites 
two courts, whose course of proceedings, as well as the 
class of subjects coming under their jurisdiction, have many 
features in common. By enlarging the duties, the honor, 
and the pay of the officers appointed to administer these 
important duties, it will enable the Commonwealth, in 
all the larger counties, at least, to engage the services and 
command the whole time of men of acknowledged learning 
and merit. 

An important law was passed in relation to the crime of 
murder. As long ago as the year 1837, commissioners were 
appointed, under a resolve of the Legislature, to codify the 
portions of the Common Law relating to crime and pun- 
ishments. We remember to have heard it said by a member 
of the profession, whose opinion carried great weight with 
it, that this project would never lead to any practical results, 
however attractive it might be in theory. In 1844 a majority 
of the Commissioners * reported a Penal Code, founded on 
the Common Law, with few changes, and distinguished by 
clearness of arrangement and precision of language, and 
which must have required a very great amount of labor in 
its preparation. The prediction we have quoted was 
verified, in spite of the care and ability shown in the work 
of the Commission: and the criminal law of the State 
has remained much in the condition in which it was before. 

One of the greatest changes proposed related to the 
crime of murder, which was defined in words identical with 
those of this year’s statute, with one exception, which we 


*The Commissioners were Hon. Willard Phillips, Samuel B. Wale tand John G. 
togers; of whom the first two signed the report referred to. 
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will notice later. The common law definition of the crime 
makes the existence of “malice, express or implied,” the 
criterion of the offence. The word malice, however, has 
been so extended in this connection, as to embrace many 
instances of killing, of various degrees of culpability. It 
cannot but shock any reflecting mind to remember that a 
man who feloniously shoots at tame fowls, with intent to 
steal them, and accidentally kills a man with the ball, is, or 
was till now, a murderer in the eye of the law. Our respect 
for a code recognizing no distinction between such a man 
and a deliberate assassin, must be weakened in proportion 
to the difference that our good sense tells us exists between 
the two crimes. A change by which such an anomaly is 
removed from the law is clearly wise. An express excep- 
tion, which has been made in the statutes of some of the 
States, by which poisoning is always presumed to be mali- 
cious, is obviously proper. 

There is another doctrine of the common law which, not 
resting to its full extent on any sound distinction of reason, 
seems to us to be wisely abolished by this statute. It is 
thus referred to in the Commissioners’ Report, (p. 6:) 
“ Although manslaughter is defined to be ‘the killing of an- 
other unlawfully and in the fury of one’s mind,’ yet it has 
been often decided that passion is not sufficient to reduce 
the killing to this grade of crime, if the provocation which 
excited it were by words only and not by any actual bodily 
violence. The law has here its indulgences for pain of the 
body, but none for pain of the mind. And yet who does 
not know that the provocation may be as great, as adequate 
to induce at the moment a dangerous blow, in the one case 
as the other?” 

But the reform does not stop here. There is another 
point, which is less striking perhaps, at first sight, but in 
truth not less important, to say the least. And this consists 
in doing away with the old doctrine of implied malice, — 
a doctrine too vague to form a part of a law on which 
depends the life of a human being. The case of Common- 
wealth v. York is too familiar to most of our readers to 
need more than a mention of it to enable them to judge 
how much the certainty and humanity of the criminal code 
are promoted by declaring that “murder not appearing to 
be in the first degree is that in the second;” thus giving 
the prisoner the benefit of a doubt, which he enjoys in 
other cases, on the general principle of the common law. 
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One word has been changed in the definition of the crime 
of murder, as it appeared in the report of the Commission- 
ers. Homicide in the attempt to commit a crime was 
therein declared to be murder in the first degree, whenever 
the crime attempted was punishable with death. The 
definition is now extended to cases of homicide in attempt- 
ing to commit any crime punishable with imprisonment for 
life. So far as the theory of the matter goes, this does not 
seem to us to be an improvement. The intention is the 
criterion, throughout the statute; and a man who kills an- 
other in trying to commit burglary is no more a murderer 
in his heart than one who shoots ata hen and kills the 
farmer. But practically the change is a wise one. For 
there is much more danger that juries will compromise 
matters by a verdict of murder in the second degree, where 
the evidence would support a conviction of murder in the 
first degree, than that the new law will operate too 
harshly. 

Radical changes are doubtful experiments, when applied 
to anything that has long stood the test of time and experi- 
ence, like the common law. And if juries will do their 
duty, we believe that in this instance change and reform will 
be found to have been united. 

One remarkable omission in this act, and one which has 
already given the attorney general some trouble, and is 
likely to give him more, is, that there is no saving in the 
statute, of indictments pending, and no reference at all to 
offences already committed. 

We proceed to mention briefly, such other laws of a gen- 
eral nature as are new or important. 

The financial administration has been much improved by 
requiring that warrants on the treasury shall be authorized 
by annual legislative appropriations, and not by standing 
laws. This reform brings our system into accord with the 
true theory and general practice of representative govern- 
ments. 

Economy and despatch have been promoted by paying 
the senators and representatives a fixed salary, instead of 
a daily fee. This will do more to diminish unnecessary 
legislation than any argument less practical in its nature, 
however well reasoned, could accomplish. 

The important and pressing questions of currency and 
banking have been considered, and some progress made by 
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forbidding banks to issue bills to an amount exceeding their 
capital, and by requiring them to keep, in specie, fifteen per 
cent. of their circulation constantly on hand. 

The administration of justice, civil and criminal, has, of 
course, received some consideration. The most important 
law, after that for consolidation of the probate and insolvent 
courts, is one by which the jurisdiction of all criminal cases 
now cognizable by justices of the peace, is confined to a cer- 
tain limited number of justices in each county. This plan, if 
well carried out and adhered to, will tend to give charac- 
ter, stability, and uniformity to the proceedings to which it 
refers. It is open, though in a less degree than the consol- 
idation act, to the objection that it must work hardly in 
some individual cases of those justices whose employment 
it takes away. But we believe their loss will be the public 
gain; and as the customs of our country are adverse to the 
system which, under proper regulations, is the true system, 
of compensation by the public to persons who are incident- 
ally injured in such a case, we must choose between the 
evils, and accept the lesser. 





Circuit Court of the United States. New Hampshire, 
May Term, 1857. 


Anprew T. HALL AND AL v. THE SULLIVAN RariroapD Co. 


It seems that the rights of building, owning and working a railroad, and 
of taking toll thereon, are not necessarily corporate rights, nor is there 
anything in their nature inconsistent with their being assignable. 

It is, however, the law in England, that such franchise when granted to a 
corporation, cannot, for reasons of public policy, be delegated or trans- 
ferred. 

Whether the same rule obtains in New Hampshire, will depend upon the 
public policy of the State, to be deduced from an examination of the 
general course of State legislation on the subject. 

By the acts of 1855, cc. 1793, 1781, the legislature of New Hampshire 
expressly recognize the validity of a certain mortgage of the defend- 
ant’s road and franchise, and also the power of the mortgagees as trus- 
tees to take possession of and operate the road. Held, that such recog- 
nition precludes the possibility of holding this particular mortgage to be 
contrary to public policy. 

The insertion of a power of sale in a mortgage to trustees for the benefit 
of bond holders, does not supersede the right of foreclosure by bill in 
equity. 

The. bond holders need not be made parties to such bill. The court will 
not allow a rule respecting parties adopted for convenience, to operate 
so as to defeat the ends of justice. 


Curtis, J.— This is a bill in equity brought by certain 
citizens of the State of Massachusetts against the Sullivan 
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Railroad Company, a corporation created by a law of the 
State of New Hampshire, and against George Olcott, a cit- 
izen of the last mentioned State. It is founded on a mort- 
gage, a copy of which is annexed to the bill, which pur- 
ports to have been executed, under the corporate seal, pur- 
suant to certain votes of the corporation which are therein 
recited; and this mortgage conveys unto the complainants 
as trustees, “the railroad and franchise of the said company 
in the towns of Walpole, Charlestown, Claremont and Cor- 
nish, in the County of Sullivan and State of New Hamp- 
shire, as the same is now legally established, constructed 
or improved, or as the same may be at any time hereafter 
legally established, constructed and improved, from its junc- 
tion with the Cheshire Railroad Company to its junction 
with the Vermont Central Railroad Company, with all the 
lands, buildings and fixtures of every kind thereto belonging, 
together with all the locomotive engines, passenger, freight, 
dirt and hand cars, and all the other personal property of the 
said company, as the same now is in use by the said company, 
or as the same may be hereafter changed or surrendered 
by the said company.” Habendum to the said trustees, 
and “Provided, nevertheless, and the foregoing deed is 
made upon the following trusts and conditions.” Then fol- 
low the trusts and conditions, which will be more fully 
adverted to hereafter; but it should be here stated that the 
general purpose of the mortgage was, to secure the pay- 
ment of the interest and principal of certain bonds issued 
by the corporation, the interest whereon had become due 
before this bill was filed, and is unpaid. The bill prays: Ist, 
that the trustees may be put into possession of the rail- 
road franchise and property conveyed by the deed, and may 
be directed by the court in its management and in the ex- 
ecution of their trust, and that the company may be re- 
strained from intermeddling therewith; 2d, that an ac- 
count may be taken of what is due to bond holders, and the 
company ordered to pay the same by a fixed day, and in de- 
fault thereof that the company may be forever debarred and 
foreclosed from all equity of redemption of the mortgaged 
property; 3d, that a receiver may be appointed, for cer- 
tain purposes which it is not necessary here to specify ; 4th, 
that a sale may be made of the franchise and property 
mortgaged; 5th, for relief generally; under which last 
prayer the complainants’ counsel, at the hearing ask for a 
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foreclosure by sale, instead of a strict foreclosure, as spe- 
cially prayed for, provided the court should be of opinion 
that a foreclosure by sale would be more equitable. 

The Railroad Corporation has demurred to the bill, and I 
will now state my opinion upon the several questions which 
have been argued, so far as they are necessarily raised by 
the demurrer. 

The first is whether the mortgage is valid and competent 
to convey what it purports to convey. The objection made 
by the respondents is, that the grant by the State of the 
franchise to be a corporation and to build, own, and work a 
railroad, and take tolls thereon, is attended with an obliga- 
tion on the part of the company to exercise these franchises 
for the public benefit; that consequently the corporation 
cannot divest itself of its railroad and all the other neces- 
sary means of discharging its public duty; and as these 
franchises were confided to the particular political person, 
they can be exercised by that person alone, and any attempt 
to delegate them to others is inoperative and void, upon 
grounds of public policy. Many authorities have been 
cited in support of this position, the principal of which are 
Winch v. The Birkenhead Railway Co., 13 Eng. L. and Eq. 
506. South Yorkshire Railway Co. vy. Great Northern Rail- 
way Co.,19 Eng. L. and Eq. 513. Beman v. Rufford, 6 Eng. 
L. and Eq. 106. The Shrewsbury and Birmingham Rail- 
way Co. v. The London and Northwestern Railway Co., 21 
Eng. L. and Eq. 319. Troy § Rutland R. R. Co. v. Kerr, 
17 Barb. S. C. R. 581. ao v. Rives, 5 Iredell 297. 

These authorities are sufficient to show that in England 
the law is as the defendants assert it to be in New Hamp- 
shire. To a certain extent it needs no authority to show 
that the position must be well founded in New Hampshire. 
Among the franchises of the company is that of being a 
body politic with rights of succession of members, and of 
acquiring, holding, and conveying property, and suing and 
being sued by a certain name. Such an artificial being, 
only the law can create ; and when created, it cannot trans- 
fer its own existence into another body, nor can it enable 
natural persons to act in its name, save as its agents, or as 
members of the corporation, acting in conformity with the 
modes required or allowed by its charter. The franchise to 
be a corporation is, therefore, not a subject of sale and 
transfer, unless the law, by some positive provision, has 
made it so, and pointed out the modes in which such sale 
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and transfer may be effected. But the franchises to build, 
own, and manage a railroad, and to take tolls thereon, are 
not necessarily corporate rights; they are capable of exist- 
ing in and being enjoyed by natural persons; and there is 
nothing in their nature inconsistent with their being assign- 
able. Com. Dig. Grant C. Peter v. Kendal, 6 B. and Cr. 
703. 

Whether, when they have been granted to a corporation 
created for the purpose of holding and using them, they may 
legally be mortgaged by such corporation in order to obtain 
means to carry out the purpose of its existence, must de- 
pend upon the terms in which they are granted, or, in the 
absence of anything special in the grant itself, upon the 
intention of the legislature ; to be deduced from the general 
purpose it had in view, the means it intended to have em- 
ployed to execute those purposes, and the course of legisla- 
tion on the same or similar subjects; or, as it is sometimes 
compendiously expressed, upon the public policy of the 
State. There is nothing in the particular terms of the 
grant of these franchises to the Sullivan Railroad Corpora- 
tion which expressly restrains their exercise to that corpo- 
ration alone. 

The question whether they can be exercised by any other 
person than the corporation, depending upon the public 
policy of the State of New Hampshire, to be deduced from 
an examination not merely of this charter, but of the general 
course of the legislature of the State on this and similar sub- 
jects, itis eminently proper that this court should, if possible, 
follow and not precede the Supreme Court of New Hamp- 
shire in its conclusions respecting this question. In the ab- 
sence of any decision by that court I should enter upon an 
examination of it with great reluctance. In the manuscript 
opinion of the Supreme Court of New Hampshire in the case 
of Pierce v. Emery, which has been produced at the bar, Mr. 
Chief Justice Perley has stated some views on this question. 
If it were necessary for me, in this case, to come to any con- 
clusion concerning it, I should probably assent to the views 
therein expressed, though I do not understand the question 
whether a corporation can mortgage its railroad and its 
franchises to own and manage and take toll on it, came di- 
rectly into decision in that case. But I do not find myself 
under the necessity of deciding this question, because I am 
of opinion that the legislature of the State of New Hamp- 
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shire has so far recognized the validity of this mortgage, 
that it is not now to be deemed invalid, as being contrary 
to the public policy of the State. 

On the 14th day of July, 1855, the legislature of New 
Hampshire passed an act, the title and first two sections of 
which are as follows: 


An Act relating to the Sullivan Railroad Company. 


Secrion 1. Be it enacted, &c. 

That for the purpose of enabling the Sullivan Railroad 
Company to pay and satisfy its debts and thereby to have 
greater power and means to provide for the public travel 
and transportation over its road, the said corporation is 
authorized to create and issue a new stock to the amount 
of $600,000, to be issued and disposed of in the manner 
herein provided; which stock shall have all the rights and 
privileges and incidents attached to any stock in said cor- 
poration, and shall, moreover, as a preferred stock, have 
attached to it the rights and privileges specially conferred 
by this act. 

Section 2. Upon the adoption of this act, by two-thirds 
of the stockholders, at a meeting duly called for that pur- 
pose, the corporation shall proceed to create such stock to 
the amount aforesaid, in shares of one hundred dollars each, 
and shall offer the same to the mortgage creditors of the 
company, who shall have the right to take the same in manner 
following, to wit: The several creditors holding bonds un- 
der the mortgage made by said company on the 13th day of 
February, 1850, may subscribe for and take of said stock an 
amount equal to eighty per cent. of the principal sum of 
the bonds held by them respectively, and pay therefor in 
their bonds, which shall be received in payment thereof, 
the holders surrendering all outstanding coupons thereon. 
Those holding bonds issued under the mortgage made by 
said Company on the first of August, 1851, may subscribe 
and take of said stock an amount equal to fifty per cent. of 
the principal sum of the bonds held by them respectively, 
and pay therefor in said bonds, at that rate, surrendering 
the coupons as aforesaid. So much of said stock as shall 
remain after satisfying the bonds issued under the security 
of said mortgages, in the manner provided by this act, may 
be issued to any parties who shall in consideration thereof 
pay off, satisfy and extinguish all debts due from said com- 
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pany, which are not within the security of either of said 
mortgages, and which shall exist against the company 
at the time when the stock hereby authorized shall be 
created. 


And on the same day the following act was passed. 


An Act in relation to the Sullivan Railroad. 

Be it enacted, &c. 

Section 1. That if it shall become necessary at any 
time for the trustees of the mortgage bonds issued by the 
Sullivan Railroad Company to take possession of said Rail- 
road, and to operate the same for the benefit of the bond 
holders, and said trustees shall actually take possession 
thereof, and operate the same, such trustees shall not, by 
reason of their operating said railroad, as aforesaid, incur 
any personal liability except such as they shall assume by 
contract. 

Section 2. This act shall take effect from its passage. 

By the first of these acts, the legislature recognize the 
existence of the mortgage now in question, and confer on 
the corporation new powers to enable it to pay the debts 
secured by the mortgage, and it is expressly declared that 
this was done to enable the corporation to have greater 
power and means to provide for the public travel and 
transportation over its railroad. By the second of these 
acts, not only the existence of the mortgage and the power 
of the trustees to take possession of the railroad and ope- 
rate it for the benefit of the bond holders, are recognized, 
but the responsibility to be incurred by the trustees in the 
exercise of these powers to take possession of and operate 
the road, is regulated and limited. 


After the legislature had thus granted to the corporation 
new powers, to enable it the better to accomplish its duties 
to the public by paying off this mortgage, and had inter- 
posed to facilitate the exercise of the powers of the 
trustees under the mortgage, by regulating and restricting 
the personal liabilities to be incurred by them in the exer- 
cise of these powers, it seems to be impossible to maintain 
that the mortgage itself is void, because contrary to the 
public policy of the State. The will of the legislature, 
while acting within the powers conferred by the people of 
the State, constitutes the public policy of the State; and so 
far from manifesting its will to have this mortgage void 
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and inoperative, it has interfered to help out its operation, 
and make it more easily available as a security. 

I do not think a court of justice can undertake to declare 
that a mortgage was contrary to the public policy of the 
State, after the legislature has directly interposed to aid 
the mortgagees to act under it. 

I am therefore of opinion that this mortgage, so far as it 
purports to convey to the trustees the tangible property of 
the company, and the rights to manage and work the road 
and take toll thereon, is not void as ‘being contrary to the 
public policy of the State. 

The next question I have considered is, whether the 
trustees are entitled, upon the case made by the bill, to a 
decree of foreclosure, either by a strict foreclosure or by 
a sale. 

It is insisted by the defendants that the only mode of 
foreclosing this mortgage is by a sale in pursuance of the 
fourth article; and though it is not denied that this power 
of sale may be executed under the direction of a court of 
equity, upon a bill framed for that purpose, yet it is ob- 
jected that this bill does not show that a case exists 
for the exercise of that power; because it does not appear 
that the holders of two thirds of the amount of the bonds 
have requested the trustees to sell. 

The right to foreclose is incident to all mortgages, save 
Welch mortgages; and there is no ground for maintaining 
that this isa Welch mortgage. For the conveyance is a 
collateral security for the bonds of the company, the inter- 
est and principal of which are payable at fixed times, and 
the failure to pay such principal or interest is a breach of 
the second express condition in the deed. (Balfe v. Lord, 
2D. & W. 480. 

Without undertaking to say that the parties may not 
restrict the right of foreclosure, I consider it quite clear 
that the insertion of a power of sale in a deed of mortgage, 
neither deprives the mortgagee of his right to strict fore- 
closure where such right would otherwise exist, nor pre- 
vents a court of equity from foreclosing by a sale made 
under its direction, in cases where it finds a strict fore- 
closure is not matter of absolute right on the part of the 
mortgagee, and a strict foreclosure would be inequitable. 
In Slade v. Rigg, 3 Hare 35, Sir James Wigram, V. C., 
decreed a strict ‘foreclosure, though the deed contained a 
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power of sale, and it was argued that the execution of that 
power was the only remedy for the mortgagee. In Wayne 
v. Hanham, 4 Eng. L. and Eq. 147, the deed contained a 
power of sale. The mortgagee brought a bill for a strict 
foreclosure. The mortgagor resisted, and insisted that the 
mortgagee could only have a decree fora sale. Sir George 
Turner, V.C., reviewed the case of Slade vy. Rigg, approved 
it, and decreed a strict foreclosure. These were mortgages 
of personalty, which increased the difficulty of ordering a 
strict foreclosure; but that, as well as the existence of the 
power of sale, was held to be insufficient to confine the mort- 
gagee to an exercise of the power of sale contained in the 
deed. I think the true distinction is taken in Jenkin v. Row, 
11 Eng. L. and Eq. 297; it is between deeds containing a 
mere trust for a sale to secure money advanced, and a 
mortgage. The former must, of course, be executed as 
declared, and there the remedy stops. But if the deed be 
a mortgage, the right to a foreclosure arises from the 
nature of the security, and is entirely consistent with the 
existence of another right, viz.: a power to sell in pais, 
which the mortgagor cannot compel the mortgagee to exe- 
cute. It is inserted for the benefit of the mortgagee, and 
he may avail himself of it, or not, at his own will. 

It was argued, in the case at bar, that it could not have 
been intended that a right to foreclose should exist, be- 
cause, after foreclosure, the trustees would still hold as 
trustees, and so the whole matter would stand as before. 

It is true they would hold the absolute estate as trustees ; 
but it would be as trustees for the bond holders, and sub- 
ject to such disposition thereof, as their rights and interest 
might require. 

In the case of Shaw and al vy. The Norfolk County R. R. 
Co., the Supreme Court of Massachusetts had a similar mort- 
gage before them, and held that the power of sale did not su- 
persede the right to foreclose by bill inequity ; [5 Gray, 162.] 

My opinion is, therefore, that upon the case stated in this 
bill the trustees have a right to come into a court of equity 
to foreclose this mortgage. In what manner it is to be fore- 
closed, whether by a strict foreclosure, or by a sale, it 
would be premature now to decide. Whether the statute 
law of New Hampshire defining the rights and methods of 
foreclosure so affects the right itself that only a strict fore- 
closure, substantially such as is there provided for, can be 
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decreed by a court of equity; or whether the grant of 
equity jurisdiction to the Supreme Court of that State can 
be considered as having affected the right of foreclosure, by 
superadding those principles of equity respecting fore- 
closure which are administered in courts of equity ; or how 
far this court is to regard either of these considerations, 
and what particular method of foreclosure the principles of 
equity require in this case, can only be properly decided at 
the hearing, when the merits of the case shall be before the 
court upon the allegations and proofs of both parties. 

For the purpose of this demurrer, it is enough that upon 
the case, as stated in the bill, the complainants appear to 
be entitled to some decree of foreclosure. And inasmuch 
as the demurrer, being taken to the whole bill, must be 
overruled, if the bill for any purpose is sustainable, it is 
not necessary to decide whether the complainants are en- 
titled to the aid of a court of equity to put them in posses- 
sion, either in the course of, or independent of, a process 
of foreclosure. This question also may best be decided at 
the hearing. If the complainants merely sought possession 
of tangible property of the company, not for the purpose of 
foreclosing the mortgage, but to enable them to take its 
profits, there might be no sufficient reason for the inter- 
position of a court of equity. On the other hand, if they 
also need to be quieted and protected in the enjoyment of 
incorporeal rights, the nature of the rights, and their 
liability to numerous interruptions and infringements might 
render the powers of a court of equity indispensable to 
their effectual protection. See Croton Turnpike Co. vy. Ry- 
der, 1 John. Ch. R. 611; Newburgh Turnpike Co. v. Miller, 
5 John. Ch. R. 101; Boston Water Power Co. vy. Boston § 
Worcester R. R. Co., 16 Pick. 525. When the whole case 
is before the court, it can be seen what the rights of the 
parties are, and how far and for what purposes the com- 
plainants need the aid of the court. 

The remaining question is, whether it was necessary for 
the trustees to make the bond holders parties. Generally, 
when a mortgage is made to a trustee for the benefit of a 
cestui que trust, | apprehend that the question whether the 
cestur que trust ought to be made a party, depends on the 
purpose of the trust. Ifthe trustee is the proper party to 
receive and continue to hold the money for the benefit of 
the cestui que trust, so that the object of the suit is merely 
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to reduce the trust fund to possession} that the trustee 
may hold it in trust, the cestu: que trust is not a necessary 
party. For I take the general rule to be, that to a suit by 
a trustee to obtain possession of the trust fund, the cestui 
que trust need not be made a party. See Calvert on 
Parties, 212-215, and cases there cited. Allen v. Knight, 
5 Hare, 272. 

But where a trustee is interposed between a lender and 
a borrower merely for the purpose of enabling the lender 
to obtain payment through the exercise by the trustee of 
powers conferred on him by the mortgage, and the lender 
is the proper party to receive the money, he should be 
made a party to a bill for foreclosure. It is, in truth, be- 
tween him and the mortgagor that the account is to be 
taken, and he ought to be before the court, for the purpose 
of taking the account, as well as to receive the money, if 
paid. See Story’s Eq. Pl., see. 201. 

But this requirement of the presence of the cestut que 
trust must give way to the absolute impossibility, or even 
to the excessive inconvenience of complying with it. And 
the case at bar undoubtedly presents an instance of such 
excessive inconvenience, if not of absolute impossibility. 

The bill shows that the number of different bonds 
secured by this mortgage was seven hundred and five, 
amounting to the sum of five hundred thousand dollars. 
They were not issued until after the execution of the mort- 
gage; of course their original holders are not parties to 
the deed. It is a notorious fact, and recognized in various 
ways by the legislation of most States where railroad 
corporations have issued such bonds, and manifestly con- 
templated by the deed in question, that these bonds were 
to be sold in the market and pass from hand to hand. 
Consequently it must have been impossible for the trustees 
to know who were the holders when the bill was filed; and 
if then known, there would be no probability that they 
would continue in the same hands during any considerable 
time. 

To require the trustees to make the holders parties, 
would amount to a prohibition to sue; and it is now too 
well settled to require a reference to authorities to show 
that courts of equity do not allow a rule respecting parties, 
adopted for purposes of convenience and safety, to operate 
so as to defeat entirely the purposes of justice. 
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Nor is this a case in which it could answer any beneficial 
purpose to make some of the bond holders parties, in behalf 
of themselves and all others. The trustees are competent, 
and it is their duty, to represent all. (Powell v. Wright, 7 
Beav. 444.) The deed so treats them. In the cases of a 
sale, or possession taken of the road for purposes of man- 
aging it and receiving the income, the deed looks to the 
trustees to ascertain who are holders of bonds, and to pay 
to each his aliquot part. And it is in the power of the 
court, by directing the proper inquiries before a master, to 
have the holders of the bonds before the court at the 
moment when the account is to be taken, and thus afford 
all needful security, as well to them as to the mortgagors 
and the trustees. (See Story’s Eq. Pl. sec. 207, a. Wil- 
liams v. Gibbes, 17 How. 239; Gooding v. Oliver, ib. 274.) 

It was stated at the bar that the Supreme Court of 
Massachusetts came to this same conclusion in reference to 
parties, in Shaw v. The Norfolk C. R. R., above referred 
to, but that no report of the decision, on that point, has 
been made, [5 Gray 170.] My opinion is that the objection 
for the want of parties is not tenable. 

The demurrer is overruled, and the defendants ordered 
to answer the bill. 

H. M. Parker and Joel Parker, for the complainants. 

S. E. Sewall and J. J. Gilchrist, for the respondents. 


JosHUA BURTON, LIBELLANT, v. Henry F. SALTER, RE- 
SPONDENT AND APPELLANT. 


The general doctrine of the maritime law as to the nature and effect of 
desertion is not displaced by the statute regulations on the subject. 
A desertion will work a forfeiture of all wages previously earned, irre- 
spective of any such entry on the log as is necessary to evidence a 
statute desertion under the act of 1790. 

The master has the power to disrate either an officer or seaman for suffi- 
cient reason, and dishonesty of character and embezzlement of the 
ship’s stores constitute good cause for disrating a steward. 

The libel alleged that the master ordered the libellant on shore in a for- 
eign port, and left him there. The answer alleged, and the proofs 
showed, that the libellant having been disrated by the master, on that 
account, left the vessel against orders, and refused to return in her. Jt 
seems that at the hearing the libellant is not precluded from availing 
himself of the admission of the disrating, and placing his case on the 
ground that it was unjustified, and therefore that a voluntary depart- 
ure and refusal to return was no desertion. 


Curtis, J.— This is an appeal by the respondent from 
a decree of the District Court, in a cause of subtraction of 
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wages. It appears that the libellant shipped as steward 
on board the Albert Gallatin at New York, in April, 1855, 
for a voyage thence to New Orleans and some port in 
Europe, and back to the United States. 

The vessel went from New Orleans to Liverpool; and 
on the day of her departure thence for the United States, 
the libellant went ashore in a boat, just as the vessel was 
getting under way, and did not return on board. The libel 
admits this, but alleges that the master ordered him ashore. 
This is disproved. The evidence clearly shows that the 
libellant voluntarily, and against the order of the master, 
went on shore with an intention not to come home in the 
ship. This amounts to a desertion, and forfeits all wages 
previously earned by the libellant, unless his departure was 
justified. For though there be not such an entry in the 
log as is necessary to evidence a statute desertion, accord- 
ing to the act of 1790, the general doctrine of the mari- 
time law as to the nature and effect of desertion is not 
displaced by the statute regulations on that subject; 
(Cloutman v. Tunison, 1 Sum. 373. The Rovena, Ware 
315;) and if the libellant left the vessel, contrary to 
the order of the master, without justifiable cause, with an 
intention not to return, and having actually not returned, 
this is a desertion, under the general maritime law, and 
works a forfeiture of all wages previously earned. The 
inquiry, therefore, is, whether there was justifiable cause 
for such departure. 

No cause is alleged in the libel, except that the master 
ordered the libellant to go on shore, and he was forced 
to obey. This, as already said, is not proved, the answer 
denies it, and the evidence clearly shows it was not true. 

The libellant’s counsel contends that the libellant was 
justified in refusing to return in the ship because the mas- 
ter had, without sufficient cause, removed him from the 
place of steward, and required him to go forward and do 
duty before the mast. 

If the cause for such removal was sufficient, this position 
fails. By the maritime law the master may disrate either 
an officer or seaman for sufficient reasons. In this case 
the reasons entered on the log at the time when the man 
was deprived of his place of steward were that he was 
dishonest, filthy, and neglectful of bis duty. The same 
reasons were assigned by the master to the vice-consul, to 
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whom the man complained, and who applied to the master 
on the subject. If the allegation of dishonesty was well 
founded, it afforded justifying cause for the removal of the 
libellant from the place of steward. As the steward is 
intrusted with the ship’s stores, a dishonest embezzlement 
of them would alone be a good cause for disrating him. 
The answer of the master pleads: “I had some liquors on 
board, and kept the same locked, supposing I had the only 
key which would unlock the room. Said Burton ascer- 
tained that some of the keys intrusted to him as steward, 
would fit the lock of the said room, and he used to go into 
the room and drink my liquors without my leave or knowl- 
edge. I learned this fact after my arrival in Liverpool.” 
The second mate testifies that the master had liquors in a 
state room which he kept locked; and the same fact is 
sworn to by the person who succeeded the libellant as 
steward. The second mate also testifies that on the pas- 
sage from New Orleans to Liverpool he saw the steward 
enter a state room which the captain kept locked; and 
that he heard bim say in Liverpool he had liquor to drink 
and cigars to smoke, but did not have to pay for them. No 
explanation of this has been attempted by the libellant. 

The same witness testifies that he did not keep the 
cabin clean and in good order on the passage to Liver- 
pool; and the person who succeeded the libellant as stew- 
ard testifies that he found the cabin dirty, when he went on 
board. 

It is urged by the libellant’s counsel that the occasion 
on which the master turned the steward out of the cabin 
was, that he got into a quarrel with the mate, arising out 
of the steward’s having women in the galley; and that this 
had nothing to do with the alleged causes of his dismissal. 
It is not so clear that an act of this nature might not justly 
be connected by the master with the dishonesty and filthi- 
ness assigned in the log book; and if not, such conduct, 
followed by. insolent language to the first officer, who 
reproved him, may have induced the master then to act on 
the causes assigned, instead of delaying longer to do so. 

It is also urged that the master, when he turned the 
man out of the cabin, did not assign him a place in the 
forecastle. I think the reason was that the man refused 
to act in any place but that of steward, and left the vessel. 
But I do not think it needful to examine minutely into the 
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conduct of the parties after the steward had been informed 
that he was no longer to do duty in the cabin, and before 
the day of sailing; because I consider it proved that on 
that day the libellant was sent on board by the consul to 
come home in the ship; that the master was then willing 
to bring him home, he working on deck in such matters as 
he was capable of doing; that he refused to come home in 
that way, and went on shore; and that such refusal was 
unjustifiable, and such departure was a desertion. 

In coming to this conclusion I have been influenced by a 
comparison of the allegations of the libel and answer with 
the proofs in the cause. The libellant’s account of the 
acts and conduct of the parties is not only incorrect, but 
contains very gross departures from the truth, as shown by 
the testimony. On the other hand, the answer appears to 
have stated the case in detail fairly, is for the most part 
supported by some proofs in all its particulars, and is, 
therefore, justly entitled to some weight, in aid of pre- 
sumptions arising from the evidence. 

Indeed, as the libel puts the case upon an allegation 
that the master ordered the libellant to go on shore, and 
left him behind at Liverpool against his will, and this is 
denied by the answer, and disproved, it is attended with 
no small difficulty to allow the libellant wholly to shift his 
ground at the hearing, and insist, that though he voluntarily 
left the vessel against the order of the master, he was jus- 
tified in doing so, because the master disrated him without 
reasonable cause. But, inasmuch as the answer admits the 
disrating, and that this was the reason why the libellant 
left the vessel, 1 have considered the libellant not abso- 
lutely precluded from availing himself of these admissions, 
and placing the case upon them, The Clement, (2 Curtis, 363,) 
though it is impossible not to feel the force of the objection 
which arises from such a misrepresentation by the libellant 
of the truth of the case. 

It is insisted that as the libellant was entitled to receive 
one third of his wages in Liverpool, and there demanded 
them, these are not forfeited. If he had there asked for 
one third of his wages, and the master had wrongfully 
withheld them, the question would have arisen whether a 
subsequent forfeiture would have extended to what was 
thus wrongfully retained. But what he demanded in Liv- 
erpool was not one third of his wages, but that his entire 
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' 
wages might be paid to him, so that he could quit the ser- 
vice of the vessel. The refusal of the master to accede 
to this demand was not wrongful, and therefore the sup- 
posed question does not arise. 

Much ingenious commentary has been made upon the 
probable motives of the master, and his desire to be rid of 
the libellant, because he was to receive high wages, $28 
per month, and the ship did not need a steward while 
lying at Liverpool. It appears that wages of stewards 
shipped there were from $20 to $25 a month, and that the 
ship was actually without a steward nine days after the 
libellant was discharged. These circumstances do not 
afford any very grave causes of suspicion of the motives of 
the master. Still, in all cases like this, where he has exer- 
cised an authority conferred on him by law over an infe- 
rior, his motives and conduct should be subjected to careful 
and somewhat jealous scrutiny. Having bestowed that 
scrutiny in this case, and being satisfied that the conduct 
of the libellant afforded reasonable and lawful cause for 
displacing him from his station as steward, I am of opinion 
that all his wages were forfeited. 

The decree of the District Court which allowed the 
wages earned before the libellant left the vessel, so far as 
the same remained unpaid, must be reversed, and the libel 
dismissed. No costs are allowed to either party. 

J. W. Emery, for the appellant. 

F. W. Sawyer, for the libellant. 


ERRATUM. 
In the case of The John Perkins supra, page 90, line 20, 
for “ saving another vessel, or cargo, or both,” read “ saving 
either vessel, or cargo, or both.” 
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United States District Court. District of Massachusetts, 
May Term, 1858. 


Woo..Ly v. THE Suip PERUVIAN. 





A trench excavated in front of the launching ways of a ship, for the pur- 
pose of deepening the water, does not make a part of the launching 
ways, within the meaning of the act of the legislature of Massachusetts 
of 1855, chap. 231. 

And though this was necessary for the careening of the vessel, yet as the 
trench remains to be used for other vessels, this was not, within the 
meaning of the act, labor performed in launching the vessel. 

The general objects of the act are to give to nautical men, mechanics 
and laborers, a lien for all the materials and labor which go into the ship, 
constitute any part of it, and make up its entire cost. 

For this the law constitutes the ship a debtor, and it is what she naturally 
owes, and it would require the most express and unequivocal language 
to extend the lien beyond this natural limit. 


Ware, J. — This is a libel in rem against a new ship, 
the Peruvian, for labor performed in launching her. The 
libellant alleges that “by virtue of a contract with the 
builders he performed labor in the launching of said ship 
to the amount of $150, according to the schedule annexed 
to the libel, and that this labor was indispensable to the 
launching of the ship;”’ and after deducting all credits, 
there remains due to him $129, for which he claims under 
the law of the statute a lien on the ship. 

The answer of the claimants, who are purchasers of the 
ship, without admitting the labor and services alleged in 
the libel, denies “ that the same, if done, was of a kind 
or character entitling him to any lien or privilege on the 
ship.” 

The actual performance of the labor was proved at the 
hearing, and the amount claimed was not contested, if any 
thing can be recovered in this suit. The ship was built at 
a yard in East Boston, and the water was so shoal in front 
of the yard where she lay, that it was necessary to exca- 
vate the earth so as to give a greater depth of water 
to prevent her grounding as she left the ways. The amount 
of excavation or dredging charged is fifty square yards at 
three dollars a yard. 

This lien is claimed under a statute of Massachusetts of 
1855, chap. 231. The material portion of the act is the 
first section: ‘“ Whenever by virtue of any contract, ex- 
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pressed or implied, with the owners of any ship or vessel, 
or with the agent, contractors or sub-contractors of such 
owner or any of them, or with any person having been 
employed to contract, repair or launch any ship or vessel, 
or to assist them, — money shall be due to any person for 
labor performed and materials furnished in the construc- 
tion, launching or repairs of, or for constructing the 
launching ways for, or for provisions or other articles 
furnished for, or on account of any ship or vessel in 
this Commonwealth, — such person shall have a lien on 
such ship or vessel, her tackle, apparel and furniture, to 
secure the payment of such debt; which lien shall be pre- 
ferred to all others thereon, except for mariners’ wages, 
and shall continue until the debt be satisfied.” The other 
parts of the act directing the measures to be taken to 
secure or perpetuate the lien, do not affect its nature or 
character. 

Whether the lien can be maintained, depends on the con- 
struction of the act. The claim is set forth in the words 
of the law. It is for money due by virtue of a contract for 
labor performed in launching the ship, with an allegation 
that it was a service indispensable for that purpose. The 
statute gives the lien for labor performed in the launching, 
and for labor or materials in constructing the launching 
ways. Ona strict criticism of the words of the law, this 
labor cannot, perhaps, with entire propriety, be said to be 
labor done in the launching of the vessel. It was rather 
a service performed preparatory to the launching, and 
whether it was a preparatory work of a kind that can just- 
ly be considered as contemplated by the legislature, seems 
to me to admit of a doubt. It is further argued by the libel- 
lants’ counsel, that this dredging and excavation of the earth 
may be considered as labor performed on the launching ways. 
But it seems to me to be an unnatural and forced meaning 
put on the words, to consider an artificial channel made in 
front of the ways, where the ship is received into the water, 
as part of the ways themselves. The lien is given for labor 
and materials for the ways, apparently contemplating only 
the wooden frame-work or cradle in which the ship rests. 
There appears to me, therefore, to be some difficulty ia 
maintaining that the service claimed in this libel was of 
such a character as fairly comes within the meaning of 
the law. 
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The statite is evidently drawn with care,tand the mani- 
fest intention, I think, was to give to material-men and 
laborers, who have contributed by labor and materials to 
the construction of a ship, a lien for the price of every 
article which goes into and makes a part of her, and for 
every kind of labor that is performed upon or for her, until 
she passes into the element for which she is destined; in a 
word, for all, whether of labor or materials, which consti- 
tutes the proper cost of the ship. The statute creates a 
legal hypothecation of the thing, and makes the ship herself 
a debtor; and when the precautions are taken required by 
the other sections of the law, the lien adheres to her 
as a jus in re until the debt is paid, into whosesoever hands 
she may pass. 

But this, I think, is generally the whole intent of the lien. 
The debt, for which this nexus is given, is the proper debt 
of the res, and is a property in the ship. To that extent 
the lien creditor is a quasi proprietor or owner. It is his 
own property, which he has never parted with, whether it 
is due for materials or labor. But it is his property in a 
qualified sense. The claimant or general owner has his 
rights also. He may pay the debt, or tender the pay, which 
will have the same legal effect, and then by operations of 
law, without any form of transfer, or the consent of the 
creditors, this special and qualified property passes to him 
in full and unqualified ownership. The lien does not 
necessarily or naturally extend to every thing furnished or 
done for or in reference to the ship, as for the price of 
tools supplied to mechanics and workmen, and used in 
doing the work. The legislature will not easily be sup- 
posed to have intended a lien for the price of these; be- 
cause in that case the payment would operate as a transfer 
of these tools to the owner as appurtenant to the ship. 
But the ship has had only the use of them, and for this 
use has paid in the price of the labor. Such things, 
though in a loose sense they may be said to be fur- 
nished for the vessel, constitute no part of the ship, nor, 
like a boat or an anchor, are they a natural appurtenance 
to the ship. They will not, therefore, be supposed to be 
within the intention of the legislature, unless that inten- 
tion is clearly expressed. But if such a purpose is unequiy- 
ocally expressed, I do not see why courts are not bound to 
carry that intention into execution, whatever their own 
opinion may be of the utility of the law. 
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I should feel no difficulty in giving this interpretation 
as expressing the general intention of the legislature, that 
is, that the lien extended to all the materials and all the 
labor that made up the entire cost of the ship, and no far- 
ther, but for a single clause in the law. That gives a lien 
for labor and materials “for constructing the launching 
ways.” Yet the launching ways constitute no part of the 
ship, nor are they in any way appurtenant to her after she is 
afloat. They are necessary, it is true, for the launching, 
and so, in some sense, may be said to be furnished for the 
ship and to make a part of her cost. But the same may 
be said of the tools of the workmen, and for a like reason 
the lien may be claimed as extending to them. The 
Kearsarge. Ware’s Reports, 2d edition, 549. But in our 
‘ase, on the other hand, the ship has had only the tempo- 
rary use of these things. The tools remain for further 
use, and the timbers, of which the launching ways are made, 
are preserved to be used for launching other vessels. The 
price of these does not go into the cost of the vessel. All 
that the ship naturally owes to the launching ways is for 
their temporary use and the labor of putting up the frame 
work. This being for the special benefit of the ship, is 
a proper charge against it, and a proper subject of the 
lien. Yet, the words of the law are express, and in a stat- 
ute drafted with such evident care, I find some difficulty in 
determining that the legislature did not mean what they 
have said. 

But another question remains, whether this service 
comes within the descriptive words of the law in a fair 
and ordinary meaning. It is giving a forced and unnatural 
meaning to them, to call this trench a part of the launch- 
ing ways. It is more easy and natural to consider the 
work as part of the labor of launching, and if the trench 
was made exclusively for this ship, if the whole use of it 
was consumed when this ship was launched, it might fairly 
be considered as part of the cost of the launching. But 
after it is used for this ship, the trench remains as a per- 
manent improvement of the ship yard. If the claimant and 
owner pay for it, it does not become his as an appurte- 
nance of the ship. It continues the property of the owner 
of the ship yard. It would require the most express and 
unequivocal language to extend the lien so as to include 
such work. ‘This would be an infringement on the general 
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principles of the law of justice. Quod contra rationem juris 
receptum est, non est producendum ad consequentias. Dig. 1, 
3, 14. : 
Upon the whole, my opinion is that this trench formed 
in front of the ship yard cannot be considered as part of 
the launching ways, nor can the making of it be considered 
as labor performed in the launching, within the meaning of 
the law. 

The libel must be dismissed with costs. 

S. J. Thomas, for libellant. 

J. A. Andrew, for claimants. 


McDonaLp v. RENNEL AND GARNISHEER. 


On default of one summoned as garnishee in admiralty, the libellant is not 
entitled to execution in personam against him. The thirty-seventh rule 
of the Supreme Court provides for compulsory process only to compel 
the garnishee to answer. : 

After such default, the garnishee is not entitled as of right to put in an 
answer, except to state facts which have occurred since the default. 

Such anwer may be allowed in the discretion of the court, and in this case 
was so allowed, on condition that the libellant might take issue upon it, 
and that the garnishee should stipulate with sureties to pay whatever 
the court should allow. 


Sprague, J.— This suit, and four others of a similar 
character, were brought against the captain of a ship, and 
the owner was summoned as garnishee. The garnishee 
appeared by counsel, but made no answer, and execution 
was awarded against him in the usual form, on application 
of the libellant, with affidavits that the garnishee had ad- 
mitted that he held funds belonging to the respondent. 
Thereupon the garnishee came and moved a supersedeas, and 
that he might be permitted to answer and deny his liability 
as garnishee. The libellant claims that he is entitled to 
execution im personam against the garnishee, and that the 
latter cannot, after his default, be allowed to show a want 
of funds. A stay of execution was awarded, and a hearing 
has been had on these questions. 

1. The garnishee process is not derived from the cus- 
tom of London, nor f:om local legislation, but is a remedy 
in admiralty, standing on its own grounds. The custom 
of London and the trustee process are somewhat analogous, 
and so far as the analogy holds, we may derive some aid 
from the practice under them. 
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But we must be governed here by the rules of the 
Supreme Court of the United States, which are founded on 
the legislation of Congress and the general admiralty law, 
and it is only where these fail that aid can be sought in 
other quarters. 

There are two rules of the Supreme Court which refer 
to this process, the second and the thirty-seventh; the lat- 
ter of which is alone applicable to the present case. It 
provides that the garnishee shall be required to answer as 
to funds of the defendant in his hands, and also to such in- 
terrogatories concerning them as the libellant may pro- 
pound, “ and if he shall refuse or neglect to do so, the court 
may award compulsory process zn personam against him.” 
If he admit funds, he shall hold them liable to answer the 
exigency of the suit. The libellant contends that under 
this rule he is entitled to execution en personam against the 
garnishee. Ido not think so. The rule only means that 
compulsory process will issue to compel the garnishee to 
answer, not to pay the debt, and therefore he is not subject 
to execution. The libel itself only claims the effects of the 
respondent in the garnishee’s hands, and the libellant can 
have no more than he claimed. 

2. The garnishee’s motion to be allowed to answer, is 
put forward, first, as a matter of right, and second, as 
addressed to the discretion of the court. 

He claims its allowance of right: 

(1.) On the ground that execution cannot issue until an 
answer has been made; because the thirty-seventh rule of 
the Supreme Court allows compulsory process to obtain an 
answer, and this is useless if the libellant can proceed with- 
out an answer. For why allow compulsory process to ob- 
tain an answer, if execution may be awarded on default ? 
But a default does not necessarily give all the effect of a 
disclosure. Execution is not usually awarded without some 
evidence of a debt due the respondent, and cases may be 
supposed where no debt could be proved without the evi- 
dence of the garnishee himself. The existence of such a 
rule, therefore, is not enough foundation for the doctrine 
contended for by the garnishee. 

(2.) He claims that on his refusal to pay the execution 
and a summons to show cause, he may of right put in an 
answer. But Ido not think this can be allowed in admi- 
ralty, though perhaps it might in the State courts under sez. 
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fa. against a trustee. He has been once ordered to make 
answer and has refused. He cannot be allowed a second 
opportunity to state the very same facts. If any facts had 
occurred since his default, he might show them; but he 
cannot put in the very same answer which he might have 
given before. As matter of right, therefore, the garnishee’s 
motion must fail. 

But he also addresses it to the discretion of the court. 
The libellant put in affidavits that the garnishee admitted 
funds when the suit was begun, and afterwards admitted 
specific amounts. The garnishee now presents affidavits 
that no such admissions were made, and that he only said 
he was uncertain whether he owed the respondent or not. 
He also offers affidavits that the libellant’s counsel told 
him that the matter could be adjusted without his going 
into court, and the libellant offers counter affidavits. 

Under these circumstances, I shall allow the answer ; but 
with the condition that the libellant may take issue upon 
it, and that the garnishee shall put in stipulations with 
sureties to pay whatever the court shall allow. 

C. G. Thomas, for libellant. 

Codman and Johnson, for garnishee. 
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WHITE v. DEARBORN. 


A sewing machine, being a complex, artificial work, or combination and 
modification of mechanical powers, is not a “tool” or “implement ” 
within the statute exemption from seizure on execution. 


Nasu, J.—Is a sewing machine a “tool or implement 
necessary for carrying on a debtor’s trade or business ?” 

This statute, exempting certain property from seizure on 
execution, being in derogation of the general policy of the 
law that property should go to the payment of debt, has 
always received a strict construction. Its exemptions are 
made, not with the object of positively fostering and en- 
couraging the debtor’s trade or business, but. by way of 
limited reservation and exception, in order that the handi- 
craftsman might not be stripped of the means of subsist- 
ence by being deprived of those simple and ordinary tools 
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and implements, without which the skill and strength of 
the hand cannot be applied to the material to be wrouglit 
or manufactured. Lincoln, J., Howard v. Williams, 2 Pick. 
80. 

“Tool” and “implement” as used here and in the statute 
exempting “the tools and implements necessary for one’s 
occupation” from distress for taxes, are substantially synon- 
ymous, as they are philologically and in common parlance. 
From the Commissioners’ Report it seems no change was 
effected by the Revised Statutes, and the introduction of 
the word “implements” has not enlarged the exemption 
intended by the word “tools” as it stood in the act of 
1805, ch. 100. 

“Tool” is defined by Johnson and Webster, “ any instru- 
ment of manual operation,” and by Horne Tooke, (Diver- 
sions of Purley,) and by Richardson who follows him, any- 
thing “lifted up or taken up to work with;” and by Par- 
ker, J., “an implement which is commonly used by the hand 
of one man, in some manual labor necessary for his subsist- 
ence.” Buckingham vy. Billings, 13 Mass. 82. 

In popular language, as well as that of lexicographers, a 
tool, as distinguished from a machine, is a simple imple- 
ment, like a plane or saw, or an uncombined adaptation of 
a simple mechanical power, like the screw in the black- 
smith’s vise or the carpenter’s bench, or the lever of the 
bellows, while a machine, vi termini, denotes something com- 
plex in its arrangement and a combination of the mechani- 
cal powers. 

An article made by hand and one made by machinery at 
once suggest clearly distinguishable processes of work. 
Strictly speaking, none of the common articles of the me- 
chanical trader can be made by the hand alone; the tool 
must intervene between the hand and the thing wrought; 
but it is the craft and the cunning of the hand that works 
the material through these instruments; while in machinery 
this skill and strength and quickness are, as it were, trans- 
ferred to and located in the machine itself, comparatively 
little depending upon the operator. So in the present case 
the sewing was done not by hand but by machinery. 

A tool, then, meaning a simple implement ordinarily used 
in manual labor, and not complicated machinery and expen- 
sive utensils, courts have decided, under our and sub- 
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stantially similar statutes, that the following articles were 
not exempt from attachment and execution. 

A hand printing press, (worth $75,) types, printers’ 
wooden cases, (worth $1.00 each,) Buckingham v. Billings, 
13 Mass. 82; printers’ forms, Danforth vy. Howard, 10 Pick. 
423, contra, Patten v. Smith, 4 Conn. 450, Sallee v. Waters, 
17 Ala. 482; cart-wheels, ox-yoke, bows, staple, cops and 

in, and the implements of husbandry generally, Dailey v. 
May, 5 Mass. 312; a peg machine (cost $50) worked by 
hand or other power, not movable by one man, Knor v. 
Chadbourne, 28 Me. 160; a mill-saw, Batchelder v. Shapleigh, 
1 Fairf. 135; a billy-and-jenny used for spinning and man- 
ufacturing cloth, (worth $100,) of the size of a common 
loom, and worked by hand or water power, Kilburn vy. Dem- 
ming, 2 Vt. 404; moulds used by a paper maker in the 
manufacture of paper, Burbank vy. Reed, (cited in preceding 
case ;) a mason’s portable mortar bed, four staying planks 
and a half hogshead, (all worth $20,) used in slacking lime, 
making mortar, and laying brickwork, Healy v. Bateman, 2 
R. I. 454; a shovel, pick-axe, dung fork and hoe, used by a 
land-owner, Pierce v. Gray, Hampden County, Sept. T. 
1856; [19 Law Reporter, 700;] and the machinery and fix- 
tures of a paper mill, under the act of 1855, chap. 264, ex- 
empting the “tools and implements, materials, stock and 
fixtures of the debtor necessary for carrying on his trade 
or business,” Smith v. Gibbs, Berkshire Co., Sept. T. 1856. 
[19 Law Reporter, 409. } 

Nor is this restricted construction of the words “tool” 
and “implement”? to be enlarged from analogy to that 
given them under the common law, which provided that the 
instruments of a man’s trade were not distrainable for 
rent under certain circumstances; the exemption being only 
conditional and sub modo. Being not liable to distress 
as long as there was other distress on the premises, a 
broader construction would naturally and safely be adopted ; 
and, accordingly, the same rule which exempted the stock- 
ing frame, Simpson v. Hartopp, Willes 512, and the loom 
for weaving small wares, Gorton v. Falkner, 4 'T. R. 565, 
likewise exempted the books of the scholar and the library 
of the professional man. 

A line must be drawn where the class of tools ends and 
that of machines begins. It is difficult, if not impossible, to 
do this by a general rule or definition, as much must depend 
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upon the circumstances of each case. But, in the present case, 
interpreting the intention of the legislature, according to 
the definitions of the dictionaries and the reports as well 
as the popular use of language, the machine falls outside 
the line of exemption. It is only by a somewhat figurative 
use of language that it could be denominated a “tool.” If 
the line is not so drawn, it will follow that a large number 
of compact but complex machines which the ingenuity of 
our people has contrived as mechanical substitutes for such 
labor as, at the time of the passing of the statute, was and 
now is ordinarily and conveniently done by hand, will be 
brought within this exception. This can be done by legis- 
lation but not by judicial construction. 

Without, then, considering the force of the word “ neces- 
sary’ as used in the statute, a majority of the court are of 
the opinion, that the mechanism in question, being a com- 
plex artificial work or combination and modification of 
mechanical powers, is a machine, and is not a tool or imple- 
ment exempt from attachment and execution. 

Judgment on the agreed statement of facts for the deft. 


PRACTICE. 
BarDWELL AND AL v. Grarron Manvracturtna Co. AND AL. 


Lee v. Same. 


Liability of stockholder in manufacturing company. Service of 
summons under St. 1851, ch. 315. 


In these two actions against a manufacturing corporation, a service 
of summons was made on a supposed stockholder by leaving at his 
last and usual place of abode a summons in the action. The act of 
1851, ¢. 315, provides that the person or property of a stockholder 
shall not be taken upon any execution issued against such corporation, 
“unless a summons in the action was left with said stockholder.” 
Special motion to dismiss as to the supposed stockholder, on the 
ground that this provision of the statute authorizes only a personal, and 
not a substituted service of process. The opinion of the court was 
delivered substantially as follows by 

Auten, C. J.—We have come to the conclusion that the motion 
cannot be allowed. The service was made in accordance with the 
usual mode of serving process on parties to actions or persons standing 
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in the same relation as parties to actions The Stat. 1851, ch. 315, 
provides that the property of a stockholder shall not be attached or 
taken in execution unless a summons is left with such stockholder. 
The summons in this case is to be served as in other cases of attach- 
ment of property. Great inconvenience would result from any other 
construction. If personal service were required, it would in many 
cases be impossible to reach a stockholder ; and he might, by leaving 
the Commonwealth, be discharged from liability. It was urged in the 
argument that the courts had always construed strictly the provisions 
of the statutes creating this liability of stockholders ; and that all 
conditions imposed must be exactly complied with. We do not, how- 
ever, think that this provision goes further than to require the usual 
form of service. Under the Revised Statutes, no notice to the stock- 
holder was necessary. The law so remained for eighteen years, when, 
in 1851, it was very properly provided that the stockholder should be 
summoned in the action. There is no reason, however, for any special 
service or notice to the stockholder in the case. The fact that he is 
ignorant of the existence of the debt of the corporation, and of its 
general business, and so not bound to expect any action, does not 
make the case peculiar. A suit on a probate bond may be brought 
against one who has no cause to expect it. Yet in such a case, and all 
similar cases, the process is served in the ordinary way. 

Motion overruled. 

W. Dwight and J. Lowell, for the respective plaintiffs. 

B. R. Curtis and W. N. Davis, for the defendants. 


Patrick v. Tarts. 
Service of petition to enforce lien — Act of 1855. 


The petition in this case was inserted in a writ of original summons, 
and the service was made by “ copy of the writ save the petition.” 
Motion to dismiss for want of proper service. Held, that though the 
service was clearly insufficient, yet that the court might order notice to 
be given under the provisions of R. S.c. 117. The petition is in court, 
although it comes in company with the writ, and the Act of 1855, ch. 
431, does not repeal ch. 117, except so far as inconsistent therewith. 

Motion overruled. 


Puriurres v. KELREN. 


Arrest on mesne process — Capias and attachment. 


Unless an arrest is made, the certificate necessary to authorize the 
same is not essential to the validity of a common writ of capias and 
attachment by which the officer is commanded ‘‘ for want thereof to 


take the body,”’ &c. 
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Parker v. Bemis AND TR. 
Trustees’ answers — Days of court. 


Motion by trustee for leave to file his answer, it being within the 
tenth day of the court’s session, though more than ten calendar days 
from the return day. Held, that the words “ the first ten days of the 
return term,”’ in § 56 of the Practice Act, refer to days of the court’s 
session. Answers allowed. 


Hoertey v. Briiwres. 


Declaration — Time of filing — Act of 1854, ch. 440. 


Under the Act of 1854, ch. 440, it seems that it is the permission 
of the court which must be given during the return term, and that by 
virtue of such permission the declaration may in some cases be filed 
afterwards. 





Supreme Judicial Court of Massachusetts. Essex County. 
November Term, 1852.* 


[ Present, Shaw, C. J., Dewey, Metcalf, Bigelow, and Cushing, J. J.] 


Farnum v. BALLARD VALE MACHINE SHop. 


Manufacturing corporation — Liability of stockholder when 
corporation is defaulted — Form of writ. 


Prior to Stat. 1851, c. 315, the stockholders of a manu- 
facturing corporation, who had been summoned in, as being 
individually liable, in a suit against the company, could not 
deny the liability of the corporation if the latter consented 
to a default; but were confined to the question of their 
own individual liability for the debts of the corporation. 

If that statute made any change in this respect, it did 
not apply to a suit pending at the time of its enactment. 

The proper form of a writ against a corporation, in which 
stockholders are summoned as being individually liable, is 
analogous to the writ used in the ordinary trustee process. 

J. G. King, for the plaintiff. 

J. W. Perry, for the individual stockholders. 

* The following cases will be reported in the 12th of Cushing, the present editor of 


whose reports wishes it to be understood that the delay in the publication of the 
volume arises from circumstances beyond his control. 
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; 


Davis v. CALDWELL. 
Necessaries for infants. 


Whether certain articles furnished to a minor were neces- 
aries or not, is generally a question of fact for the jury, 
depending on all the circumstances of the case; the two 
principal circumstances being whether the articles were 
suitable to the minor’s estate and condition, and whether 
he was or not without other means of supply. 

N. S. Howe, for the plaintiff. 

A. Kittredge, for the defendant. 


BriMBLEcoM v. Haven. 
Devise — Annuity. 


A bequest of the interest of a certain sum of money, not 
setting apart any particular fund for its payment, is a gift 
of an annuity equal to the legal interest of said sum, and is 
not chargeable with any tax, expense of management, or 
other deduction by the executor of the will of the testator. 

J. C. Stickney, for the plaintiff, 

T. B. Newhall, for the defendant. 


FARNSWORTH v. WAKEFIELD. 
Parent and child — Divorce — Contract. 


A received the minor daughter of B into his family, 
with a promise to provide for and educate her as his own 
child. Subsequently B’s wife obtained a divorce, a mensa 
et thoro, from her husband, and the custody of the daughter 
was decreed to her. The daughter continued to reside 
with A two years longer, without any new agreement, 
when he sent her to her mother, having failed to support 
and educate her according to his contract. Held, that the 
mother could not maintain an action in her own name for 
her daughter’s services, after the divorce, although the fail- 
ure of the defendant to fulfil his contract was not known to 
the mother until the daughter was sent home. 

G. H. Briggs, for the plaintiff. 

C. P. Judd, for the defendant. 
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Suffolk and Nantucket. March Term, 1853. 
[ Present, Shaw, C. J., Dewey, Metcalf, and Bigelow, J.J.] 
FoLGer v. FIELD AND OTHERS. 


Trespass — Pleading — Agreement of counsel — Default — 


Assessment of damages. 


Successive trespasses of the same kind to different arti- 
cles of personal property may be sued for in one action, 
and the entire damages recovered under one count, alleging 
the trespasses on a day named, with a continuando. 

In an action for taking and carrying away certain sheep, 
a part of which had been impounded by the defendants as 
field drivers, the parties agreed, “that to avoid another 
suit, the plaintiff might offer evidence including the manner 
of driving, and the improper and injurious treatment of the 
sheep after impounding.” This agreement was held not to 
restrict the plaintiff in his proof of damages for injurious 
driving, to such sheep only as had been in fact impounded ; 
but he was allowed to recover damages for the improper 
driving of those which had been rescued before they reached 
the pound. 

In such an action, a default entered under an agreement 
that “if upon acase stated it should be determined that the 
plaintiff could recover, the defendants should be defaulted, 
and an assessor appointed to award such damages as he 
should consider proved,” does not admit that the defend- 
ants took and carried away all the sheep alleged in the 
writ to have been so taken; but the plaintiff is bound to 
prove the extent of his actual loss before the assessor. 

In trespass de bonis asportatis against several defendants, 
in which separate acts of trespass are proved to have been 
committed by all, and some by only a part of the defend- 
ants, damages can be assessed only for the acts done by all; 
and this is the rule, although all the defendants have been 
defaulted. 

T. G. Coffin, for the plaintiff. 

O. P. Lord, for the defendants. 
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Vincent v. THE INHABITANTS OF NANTUCKET. 


Corporate powers of town — Field driver. 


In this Commonwealth a town is not bound by its corpo- 
rate vote to indemnify a field driver for taking up and im- 
pounding cattle running at large therein, contrary to law; 
such a contract not being within the scope of a town’s cor- 
porate powers. 

R. C. Pitman, for the plaintiff. 

L. F. Brigham, for the defendants. 


CorFIN v. VINCENT. 


Refreshing memory — Memorandum not made by witness — 
Impounding cattle — Contents of notice — Instructions as 
to burden of proof — Escape of cattle by insufficiency of 


pound does not render field driver a trespasser ab initio. 


A witness may use a memorandum to refresh his recol- 
lection, although it was not made by himself, if he saw the 
paper while the facts therein stated were fresh in his recol- 
lection, and he can now say that he then knew they were 
correctly stated. 

To prove the contents of a notice posted up by a field 
driver, who had distrained sheep for running at large with- 
out a keeper, a witness who read it may testify to its con- 
tents, the notice being lost or destroyed, and may refresh 
his recollection by referring to a proper form of such notice, 
which, although not made by himself, he had in fact com- 
pared with the lost notice and found to correspond. 

In an action against a field driver for impounding sheep, 
found running at large without a keeper, an instruction to 
the jury, that if they were satisfied that notice of the im- 
pounding was posted up by the defendant in some public 
place, containing a description of the sheep, and a state- 
ment of the time, place, and cause of impounding, they 
might find a verdict for him, sufficiently imports that the 
burden of proof is upon the defendant to show that the 
notice posted up by him contained a statement of some 
particular legal cause for which the beasts were taken up; 
especially if no more specific instructions were requested 
by the plaintiff at the trial. 
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A field driver who lawfully impounds beasts running at 
large, and duly posts a proper notice thereof, does not be- 
come a trespasser ab initio, although he fails to restore them 
to the owner, or sell them according to law, through the 
default of the pound keeper, or insufficiency of the pound, 
whereby the animals escape while lawfully in such pound 
keeper’s custody. 

L. F. Brigham, for the plaintiff. 

R. C. Pitman, for the defendants. 


Middlesex, Oct. Term, 1853. Hearings in Boston, Jan., 1854. 
[ Present, Shaw, C. J., Dewey, Metcalf, Bigelow, and Thomas, J.J.] 
COMMONWEALTH v. BOYNTON. 

Indictment for selling diseased meat. 


An indictment upon Rey. Sts. c. 131, § 1, for selling dis- 
eased, corrupted or unwholesome provisions, must distinctly 
aver that the defendant knew the condition of such provi- 
sions. An allegation that he “did knowingly sell, without 


making fully known to the purchaser” that such provisions 
were diseased, is not sufficient. 

N. W. Harmon, for the defendant. 

R. Choate, (Attorney General,) for the Commonwealth. 


Essex, November Term, 1853. 
[Present, Shaw, C. J., Dewey, Bigelow, and Thomas, J.J.] 
Bioop v. Howarp Fire Insurance Company. 


Insurance — Continuing warranty. 


A statement in an application for fire insurance, that the 
building to be insured is fastened up, and occupied only 
occasionally for a particular purpose, although it be made 
a warranty by the express terms of the policy, is only a 
warranty of the then existing situation of the property, 
and is not a warranty that it shall so continue during the 
whole period of the risk; and a mere change in the use of 
the building, not increasing the risk, will not, of itself, 
avoid the policy. 

O. P. Lord, for the plaintiff. 

S. H. Phillips, for the defendants. 
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Penpar v. AMERICAN Mutua INsurRANCE COMPANY. 


Prior insurance—E ndorsement of—Verbal notice to agent. 


A provision in a policy of insurance, that prior insurance 
on the same property must be “ mentioned in, or endorsed 
upon such policy,” is not complied with by verbal notice 
of such prior insurance given to the agent of the company 
issuing the second policy, although he then makes a memo- 
randum thereof in a private book of his own. 

W. D. Northend, for the plaintiff. 

T. L. Wakefield, for the defendants. 


Bartow v. LEAVIrT?. 


Pleading — Demurrer — St. 1852, c. 312. 


Under Stat. 1852, c. 312, the proper mode of objecting 
to a misjoinder of different causes of action in the same 
declaration is by demurrer, and not by a motion to 
dismiss. 

S. H. Phillips, for the plaintiff. 

N. J. Lord, for the defendant. 


REED v. ANDERSON. 


Production of papers — Rights of parties — Time of offering 


evidence of incompetency of witness. 


A party who produces a paper at the trial on the call of 
the adverse party is not entitled to read such paper in evi- 
dence for himself, after the party calling for it has inspected 
it and declined to read it, unless it appear to be the iden- 
tical instrument called for. 

The refusal of the court to admit evidence of the incom- 
petency of a witness from want of religious belief, not 
offered until all the evidence is closed for both parties, 
although before the arguments are commenced, is matter of 
discretion in the court, and not open to exception. 

S. H. Phillips, for the defendant. 

J. W. Reed, for the plaintiff. 
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Suffolk, November Term, 1853. 
[Present, Shaw, C. J., Dewey, Metcalf, and Bigelow, J.J.] 
CoMMONWEALTH v. McLAvUGHLIN. 
Indictment — Felonious and common assault. 


In this Commonwealth a count for a common assault may 
be joined with a count for the same transaction charged as 
a felonious assault, and the defendant may be convicted of 
the less and acquitted of the greater offence. 

B. F. Butler, for the defendant. 

G. P. Sanger, (Dist. Attorney,) for the Commonwealth. 


COMMONWEALTH v. MCLAUGHLIN. 


Power of peace officer to arrest without warrant — Man- 
slaughter — Indictment. 


A peace officer has no right without a warrant to arrest 
a person suspected of committing a crime, unless the offence 
is a felony. 

If a person arrested by a peace officer without a warrant, 
upon suspicion of having committed acrime less than felony, 
kill the officer, it is not murder, but only manslaughter ; 
and proof of an assault upon such officer will not support 
a charge of an assault with intent to murder. 

A person cannot be convicted of an assault with intent 
to murder, if the homicide, when completed, would be only 
manslaughter. 

If a person shoot at two persons, intending to kill one, 
but entirely regardless which, he may be convicted gener- 
ally on an indictment charging a joint assault upon both. 

B. F. Butler, for the defendant. 

G. P. Sanger, (Dist. Attorney,) for the Commonwealth. 


Heatu v. Evwis. 


Equity — Parties — Bill by stockholder to enforce trust. 


A bill in equity by one stockholder of a corporation, 
against certain persons who have received a conveyance 
from such corporation in trust for the use of creditors, 
seeking to enforce the execution of said trust, is defective 
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for non-joinder of other stockholders, although the plain- 
tiff may be individually liable for the debts of such 
corporation. 

A bill in equity by one stockholder of a corporation, to 
obtain contribution for money paid for the debts of the 
company cannot be maintained against one not a stock- 
holder nor officer in the company. 

W. Sohier, for the plaintiff. 

J. W. King, for the defendants. 








Supreme Court of California. January Term, 1858. 
Boees v. THE Merced MininG Company. 


In 1844, the republic of Mexico granted a tract of land to one of its own 
citizens, the minerals in the same being by the laws of Mexico reserved 
to the government. In 1847, the grantee conveyed his title to an Amer- 
ican citizen, who, after the treaty with Mexico, presented his claim to 
the Commissioners under the Act of 1851, ch. 41, and its validity being 
finally established by the Supreme Court, a patent was issued for the 
same. 

Held.—1. That the decree and patent under the provisions of said Act 
merely confirmed to the claimant the title which passed from the repub- 
lic of Mexico by the original grant, which did not include any right to 

, the minerals. 2. That the right to the minerals passed to the United 
States by the treaty with Mexico. 3. That the United States may by 
a general license authorize all persons to take such minerals, and by 
consequence to occupy such land for mining purposes. 4. That the 
want of any objection on the part of the government to the mining 
which has fen, carried on, has by implication created such general 
license. 


On the 29th day of February, 1844, Governor Michel- 
f torena granted to Juan B. Alvarado a tract of land known 
by the name of the Mariposas, to the extent of ten square 
leagues. On the 10th of February, 1847, Alvarado con- 
veyed his title, by warranty deed, to John C. Fremont. 
The claim was presented to the Board of United States 
Land Commissioners, and finally confirmed by the decision 
of the Supreme Court of the United States, at the Decem- 
ber term, 1854. A survey was made in July, 1855, and a 
patent issued to Colonel Fremont, February 19, 1856. On 
the 22d day of April, 1857, Colonel Fremont leased a part 
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of the tract, being the premises in dispute, to the plaintiff, 
for seven years, at a monthly rent of $1000. In May, 
1851, the defendant, then and ever since a corporation for 
mining purposes, entered upon and took possession of the 
premises, and has contiuued in possession, working the 
quartz veins and extracting the gold therefrom, and has 
expended, in the erection of machinery and other improve- 
ments, upwards of $800,000. This action was brought by 
the plaintiff to recover possession of the property and 
damages for its detention since the date of the lease. By 
a stipulation between the attorneys, the defendant was 
allowed to set up in defence any matter that could be the 
subject of a bill in equity. The plaintiff had judgment in 
the court below, and the defendant appealed. 

The opinion of the court, which we somewhat condense, 
was delivered by 

Burnett, J.—The case presented by the record is one of 
the most important that has ever been considered by this 
court, not only in regard to the pecuniary value of the sub- 
ject in controversy, “but in reference to the consequences, 
likely to flow from the decision. We have given to the 
case that careful consideration which its magnitude de- 
manded. 

Under the view we have taken of this case, there are 
‘ only two positions necessary to be examined: 

1. Whether the title to the mineral passed to Col. Fre- 
mont ? 

2. Whether, considering that it did not, the defendant 
has the right to extract the gold, while the title in the fee 
simple of the land is in the lessor of the plaintiff? 

If the gold in the premises in controversy now belotgs 
either to the State or to the United States, it does not be- 
long to Col. Fremont, and the effect must be the same 
upon the right of the plaintiff to recover. 

If we concede, for the sake of the argument, that the 
“United States could only occupy the position of any private 
proprietor, with the exception of an express exemption 
from State taxation ;” and “that the mines of gold and sil- 
ver on the public lands are as much the property of this 
State by virtue of her sovereignty, as are similar mines in 
the lands of private citizens,” as held by this court in the 
case of Hicks v. Bell, 3 Cal. Rep., 227, then it follows that 
the gold found in the premises in controversy belongs to 
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this State: provided, the title to the mineral did not pass 
to the grantee by virtue of the original grant. If the State 
by virtue of her sovereignty, succeeded to the rights of 
Mexico in the mines of gold and silver in the public lands, 
then, upon the same principle, the State must have succeed- 
ed to the rights of Mexico to the mines in the lands of pri- 
vate proprietors. It would seem to be impossible to make 
any substantial distinction between the two cases. We 
cannot perceive any reason or principle for the distinction. 
The right of the State must be the same in both cases, for 
the reason that the right of Mexico, as to the mineral, was 
the same in both. 

But if we take the opposite theory to be true, that the 
property in the mineral did not pass to the grantee, but 
passed from Mexico to the United States, and did not vest 
in the State by virtue of her sovereignty, or otherwise, 
then the question arises, how did the title to the minerals 
pass from the United States to Col. Fremont ? 

In examining the question, as to whether the title to the 
mineral passed from the United States to the grantee, we 
must take the decisions of the Supreme Court of the Unit- 
ed States as conclusive upon this court. 

The object of this act of Congress, of March 3d, 1851, 
was, as its title imports, “to ascertain and settle private 
land claims in the State of California.” The purpose and 
act were only to settle private titles derived from Spain 
and Mexico; not to grant new, but to ascertain and settle 
and confirm the old titles. Hence the decree was one 
simply of confirmation or rejection. To confirm is “to 
make firm or certain; to give new assurance of truth or 
certainty; to put past doubt.”— Webster. The confirm- 
ation must be of some title previously existing, and the 
confirmation only becomes conclusive evidence of that which 
it concedes existed before. Confirmation can only be matter 
of evidence. It makes certain, gives new assurance, puts 
past all doubt. The decision was only upon the validity 
of a pre-existing title. And when the title or claim was 
finally confirmed, and the patent issued, the final decree 
and the patent were only conclusive between the United 
States and the claimant, as to the matters involved, and no 
more. The claimant presented his petition, setting forth 
his title, and praying for a confirmation of the same. When 
confirmed, he had only the title originally granted, with a 
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“new assurance” of its validity. The effect of the patent 
was only such as the Act of March 3d, 1851, gave it. The 
patent could not go beyond the decree of confirmation, 
and the decree itself could not go beyond the original 
title. In other words, the decree could not vest in the 
grantee a title to that which was not included in the origi- 
nal grant. 

In the case of Fremont v. The United States, 17 How. 
542, the validity of his title was confirmed by the Supreme 
Court of the United States. The opinion was well consid- 
ered, and distinctly settles positions from which certain 
conclusions must logically flow. Among the points sub- 
stantially determined were these: 

1. That the governor had the power to make the grant. 

2. That it conveyed to the grantee the title it purported 
to convey. 

3. That the title was in fee. 

4. That the grant contained conditions, but these were 
conditions subsequent. 

5. That the definitive grant was “intended as the evi- 
dence that the conditions annexed to the grant have all 
been complied with.” 

6. That “the right to so much land, to be afterwards 
laid off by official authority, in the territory described, 
passed from the government to the grantee by the execu- 
tion of the instrument granting it.” 

7. That whatever instrument remained vested in the 
grantee or his assigns at the date of the treaty, “the United 
States are bound in good faith to uphold and protect.” 

The conditions annexed to the grant, including the ap- 
proval of the Departmental Assembly, being conditions 
subsequent, their non-performance could only divest a title 
previously vested. And the effect of the definitive grant 
being only evidence that these conditions had been fulfilled, 
no title passed by it; but the title must have passed by the 
original grant, if it passed at all. And it was only such title 
as existed at the date of the treaty that the United States 
were bound to protect. They were not bound to make the 
original grant convey a title to property, which was not in- 
cluded in its terms when issued. In the case of Osborne v. 
Hendrickson, July term, 1857, we held that “ parol evidence 
could not add to the writing a description of property not 
embraced in it.” And so if the original grant to Alvarado 
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did not convey the title to the mineral, the subsequent con- 
firmation and patent did not do so. This seems to be the 
result of the Act of March 3, 1851, and the decision of the 
Supreme Court. In the opinion, the Chief Justice says: 

“The only question before the court is the validity of 
the title. And whether there be any mines on this land; 
and if there be any, what are the rights of sovereignty in 
them, are questions which must be settled in another form 


of proceeding, and are not subjected to the jurisdiction of 


the commissioners or the court, by the Act of 1851.” 

From this it would seem to be clear that no new rights 
were subjected to the commissioners or the court; and 
therefore the effect of the decree and patent could not be 
to convey any additional title to the claimant. 

If, then, the title to the mineral was reserved by the 
laws of Mexico when the grant was made, and was still 
retained by Mexico up to the date of the treaty, this right 
must have passed to the United States, unless the general 
government did not possess the capacity to receive it. The 
law existing at the time the grant was made, entered into 
and formed a part of the grant, without any express stipu- 
lation to that effect. If, therefore, by the terms of the 
grant, as controlled by the existing law, the title to the 
mineral was reserved to the government of Mexico, that 
title passed out of Mexico, and vested in the United States 
or in the claimant, and if vested in the United States, it 
was either in their own right, or as trustee for the future 
State. 

It is insisted by the learned counsel for the plaintiff, that 
“upon the cession of the territory by Mexico to the United 
States, the sovereign right of Mexico to the mines ceased, 
and there was no sovereignty to take. The Mexican law 
of denouncement was gone, for the mines could only be de- 
nounced by virtue of her proprietorship. The necessary 
result was, that as far as concerned mines in granted lands, 
they went with the land, and became the property of the 
owner, for the law does not tolerate the want of an owner 
for anything of value.” 


This position of the learned counsel is no doubt true, if 


we concede that the United States had no capacity to take, 
either in their own right, or as trustee for the new State. 
But it is also clear, that if the United States had the capa- 
city to take, in their own right, then the title remains in 
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them, and the State has no more right to the mineral, than 
to the land containing it. 

It must be conceded that there are certain inseparable 
incidents of sovereignty that must exist wherever sov- 
ereignty itself is found. Among these is the right to take 
private property for public purposes, the right of taxation, 
and the right to control navigable streams. These powers 
are necessary to the very existence of government. But 
it is equally true, that there are other powers that may 
belong to one government, under its own constitution that 
do not belong to another government, based upon different 
principles. For this reason, only so much of the common 
law is in force in this country, as is consistent with our 
institutions. There are certain powers inherent in all 
governments; otherwise, they would not be governments 
at all. And it is equally clear, that these governments 
must differ from each other in certain other respects; 
otherwise they would not possess the same powers. 

In the case of the Queen v. the Earl of Northumberland, 1 
Plowden 310, the Court of Exchequer decided, after a very 
full argument and great deliberation, that “all mines of 
gold and silver within the realm, whether they be in lands 
of the queen or subject, belong to the queen by preroga- 
tive, with liberty to dig and carry away the ores thereof, 
and with other such incidents thereto as are necessary to 
be used for the getting of the ore.” Id., 336. 

In the argument, the counsel for the queen based this 
prerogative upon these grounds: 1. That gold and silver 
were the most excellent of all things, and, for that reason, 
belonged to the queen, as the most excellent of all per- 
sons. 2. The necessity of the thing, as the queen could 
not maintain an army without treasure. 3. As an incident 
to the right to coin money. 

The last ground is the one given by Blackstone, 1 
Com. 294. “A twelfth branch of the royal revenue, the 
right to mines, has its original from the king’s preroga- 
tive of coinage, in order to supply him with materials.” 

The incidents of sovereignty are those powers of which 
a State cannot divest itself without materially impairing its 
efficient action. All the powers necessary to accomplish 
the legitimate ends and purposes of government must be 
sovereign, and, therefore, must exist in all practical gov- 
ernments. 
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If, then, we try the question by this test, is a gold mine 
a necessary incident of sovereignty ? 

(This question his honor decided in the negative and ar- 
rived at the conclusion that neither the State nor the United 
States had aay claim on the ground of sovereignty. ) 

But we can perceive no reason why the mineral could not 
belong to the United States as well as to any other proprie- 
tor. The capacity to own the mineral is inherent in both 
the State and federal governments. If they possess the capa- 
city to own the land containing the mineral, then they can 
own the mineral itself. And if the title to the land can be 
in one party, and the title to the mineral in another, then 
the title to the premises in controversy may be in Colonel 
Fremont, and the title to the mineral in the United States. 

It is true that the general rule of the common law is, 
that he who owns the land owns all that the land contains. 
But, notwithstanding the general rule, the proprietor of the 
land may sell it, reserving to himself the title to the mineral 
in the land. There is nothing in the common law, nor in 
the reason and nature of the case, to prevent parties from 
making such a transfer of property, subject to such a 
reservation. Without such a reservation, either express 
or by the terms of the law then existing, the right to 
everything contained in the land would necessarily pass by 
the deed. 

The title to the land in controversy was, before the date 
of the grant, in the republic of Mexico. By the grant, the 
title to the land, with a reservation of the mineral to the 
government, passed to the grantee. This right of Mexico 
was a public right—a right of property in the nation; and, 
in the language of the Supreme Court of the United States, 
in the Fremont case, “ passed, with all other public rights, 
to the United States ;” 17 How. 565. 

It does not matter upon what ground the republic claimed 
this ownership, nor in what manner she exercised such a 
right; while she could not transfer her functions to the 
United States, she could transfer her right of property in 
the public lands, and the right to minerals in the lands of 
individuals. The United States could receive this title to 
the minerals, and could enforce the right in any form or by 
any proceeding consistent with the frame of the govern- 
ment and the substantial rights of the landed proprietor. 
The mere change in the mode of asserting or exercising the 
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right would not defeat the right itself, unless this change 
materially impaired the rights of the other party. 

The legislation of New York and Pennsylvania is not 
opposed to the view we have taken, but supports it. Those 
States claimed the mines of gold and silver within their 
respective limits, for the reason that the king of Great 
Britain had never granted them to individuals at the date 
of the treaty acknowledging our independence. The right 
of property in these mines, being in the King, passed to 
the States in which they were found. The federal govern- 
ment, under the old confederation, could take no title. 
And this legislation is based upon the principle that 
the ownership of the mineral may be distinct from the 
title to the land, and that this right in the State was not 
incompatible with her constitution, or with her relation to 
the federal government, or with the rights of the landed 
proprietor. 

Our conclusion upon this branch of the case is, that the 
right to mines of gold and silver found in the lands of pri- 
vate persons, was a personal prerogative of the British 
Crown, and not based upon any right incident to sovereign- 
y; that such a right is not incident to our governments, 
either State or federal, but that the capacity to own land 
and all it contains is possessed by both; that the capacity 
to own, and the fact of ownership, are distinct things; that 
the title to the gold, in the premises in controversy, in this 
State, was reserved by Mexico, and passed by treaty to 
the United States, and has not passed from them to the 
lessor of the plaintiff. 

The second and last position to be examined is, whether 
the defendant has a right to extract the gold, while the 
title in fee simple of the land is in Col. Fremont. 

The learned counsel for the plaintiff insist that, conced- 
ing the title to the mineral to be in the State, this fact 
cannot help the defendant. If this ground be correct, con- 
ceding the ownership to be in the State, it must be equally 
correct if the ownership be in the United States. They 
insist that a party has no right to enter upon the land of 
another to search for gold, because the gold belongs to a 
third party ; not even under a general license from the own- 
er of the gold. It is conceded that the State, as the owner, 
might protect the party licensed against a trespasser, in 
such a case. 
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But we cannot perceive the force of this reasoning. The 
right to the gold carries with it the right to search and dig, 
as necessary incidents, as was held in the case from Plow- 
den. The ownership of the mineral would be of no value 
without the right to extract it. And this right in the gov- 
ernment could only be exercised through its agents. The 
owner of the gold, whether a natural or artificial per- 
son, could do that by agent that could be done by the prin- 
cipal. The right to grant a license to another is not inju- 
rious to the owner of the land, but beneficial to the owner , 
of the mineral. Of course the party licensed could do no 
more than the proprietor of the gold could do. 

The only remaining inquiry is, whether the defendant, 
under the circumstances, has a license from the United 
States. This question was very fully considered by this 
court in the case of the Merced Mining Company Vv. John ¢ 
Fremont and others, decided at the last Aprilterm. In that 
case, we said: 

“ When we consider the current and the spirit of the legis- 
lation of both governments, taken in connection with the 
history and the known circumstances of the country, the 
conclusion is irresistible, that the mines are occupied and 
worked with the clear assent and encouragement of both 
governments. And while the terms of this license and the 
relation which the miner sustains to the superior proprietor 
may not be expressly laid down, and the duration of the es- 
tate not clearly designated by any positive law, and we may 
not, for these reasons, be able to give any exact definition 
of the precise nature of the right, yet one thing is well un- 
derstood and indisputable: they are there by the clear li- 
cense of both governments, and have such a title as will 
hardly be divested, even by the act of the superior proprie- 
tor. There are equitable circumstances connected with 
these mining claims that are clearly binding upon the con- 
science of the governmental proprietor, and that this court 
must, with all due respect, presume will never be disre- 
garded. * 

We have seen no reason to change the views we then 
expressed. These views are as applicable to this case as 
to the one then before the court. We can see no reason 
or equity in allowing the plaintiff to turn off the defendant 
for doing that which is no injury to the right conveyed by 
the grant to Alvarado. As Col. Fremont had no title to the 
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mineral himself, and could only take it as any other individ- 
ual, his tenant has no such interest in the premises as will 
entitle him to recover. The defendant occupies simply and 
solely for mining purposes, under the general license of the 
federal government. 

It is very true that there has been no express act of 
Congress, creating this license. But the circumstances are 
peculiar. Had the government simply permitted persons to 
occupy its lands for agricultural or mechanical purposes, 
when such occupancy could not impair, but enhance the 
value of the property, then the implication of a license 
would not be so strong as in the case of mineral lands, 
where the property is continually and rapidly wasting away 
under the process of mining, which, in fact, removes all that 
is of any value in the estate itself. We cannot, under such 
circumstances, believe that the government intends to ob- 
ject. It must be its will that the mineral should be thus 
taken. And if this be its will, no one else can complain. 

For these reasons the judgment is reversed, and cause 
remanded, and the court below directed to enter judgment 
for the defendants. 

Terry, C. J., concurred in the result, but expressed no 
opinion as to the correctness of the former ruling in Hicks 
v. Bell. 

FIELD, J., dissented. 

A petition for are-hearing was subsequently filed in this 
case, on the ground that it had already been explicitly 
decided by the court that the right to mine could only be 
exercised on the public lands, and that this decision would 
leave no foundation on which to hold anything, “ except 
the game of grab, and the strong arm of might.” Petition 
granted. 
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WALKER v. Heprick. 


The decision of the register and receiver of a land office on a question of 
jurisdiction, viz., whether certain land is or not subject to the acquisi- 
tion of preémption rights, may be attacked in a collateral proceeding, in 
any court having jurisdiction of the parties or property. 

The Act of Congress of 1841, ch. 16, sec. 10, excepts from the preémption 
rights first granted, “sections of land reserved to the United States, 
alternate to other sections granted to any of the States, for the construc- 
tion of any canal, railroad, or other public improvement.” Held, that 
such exception must be regarded as absolute and continuing ; and that the 
construction adopted by the department of the interior, viz., “ that such 
exception was designed to continue only until the reserved lands should 
be again brought into the market,” cannot be supported. 

In order to bring a section within this exception, it is not necessary that 
it‘should be reserved, in terms, to the United States, in the grant of the 
alternate sections. 

The act of 1853, ch. 143, extends the preémption right to these reserved 
sections, with a proviso, that no person shall be entitled to the benefit 
of the act who has not or shall not settle and improve such lands, 
“ prior to the final allotment of the alternate sections to such railroads 
by the general land office.” Held, that the time of such settlement and 
improvement is essential to the jurisdiction of the land office, and may 
therefore be examined collaterally. 

The clause in the latter act which extends the time of payment to the 
day of sale at auction, does not carry forward to that day the acts of 
settlement and improvement. No such acts after the final allotment 
aforesaid will confer any right of preémption. 


This was a bill in equity, filed to obtain a conveyance 


‘and possession of certain land to which the defendant had 


obtained a patent. The facts were as follows: 

On the 29th of November, 1855, plaintiff entered the 
tract of land in controversy at the land office in Danville. 

After the office had been closed at Danville and trans- 
ferred to Springfield, on the 27th November, 1856, de- 
fendant obtained a certificate of purchase from the office at 
Springfield, as a preémption, by virtue of a settlement 
made on the Ist November, 1855, on said tract, under 
the act of Congress of 1841 and 1853. A patent was 
issued to Hedrick; and Walker, with Smith, to whom he 
sold one half of the land, filed this bill. 
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The opinion of the court was delivered by Scares, C. J., 
and a concurring opinion by Caron, J. 

Scares, C. J—The only question is, whether Hedrick 
was entitled to apreémption in law, which would enable 
him to overreach plaintiff's prior entry. 

Iam clearly of opinion that he was not, and that the 
allowance of preémption was without warrant of law, and 
void. 

It may be remarked, that while the decision of the regis- 
ter and receiver, upon the facts of settlement, cultivation, 
&c., is final, or only reviewable on appeal, yet their decision 
as to their jurisdiction of the case, or right of preémption, 
is open to attack in any collateral proceeding before any 
court having jurisdiction of the property or parties. (£/- 
liot et al v. Peirsol et al, 1 Pet. R. 340.) “ Yet if they under- 
take to grant preémptions in land in which the law declares 
they shall not be granted, then they are acting upon a sub- 
ject matter clearly not within their jurisdiction.” (Wilcox 
v. Jackson, 1 Pet. R. 511; United States v. Gear, 3 How. 
U.S. R. 120, 802; Brown’s Lessee v. Clements, id. 666-1.) 

By the 10th section of the Act of Congress of 1841, Sept. 
4, aright of preémption is given, but it does not extend to 
or include “sections of land reserved to the United States 
alternate to other sections granted to any of the States, 
for the construction of any canal, railroad, or other public 
improvement.” 

This land is on a section alternate to sections granted 
to the State of Illinois for the construction of the Illinois 
Central Railroad, and is reserved, in the sense of the term 
in that act, to the United States, and is not, therefore, sub- 
ject to preémption under that act. 

The act of March 5d, 1853, expressly extended the right 
of preémption to the alternate reserved sections so excepted 
in the act of 1841. But this is restricted to certain per- 
sons: “No person shall be entitled to the benefit of this 
act who has not settled and improved, or shall not settle or 
improve such lands prior to the final allotment of the alter- 
nate sections to such railroads by the general land office.” 

This is a proviso, but it effects the same modification of 
the right of preémption granted, as if wrought into the 
frame of the granting clause. If the granting clause were 
thus modified and made to embrace in it the substance of 
the proviso, it would then read substantially, That every 
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person who has settled or improved, or shall settle or im- 
prove any alternate section of land along the line of rail- 
roads reserved to the United States from the grant to the 
States for such road, and which has been or shall be so 
settled and improved “ prior to the final allotment of the 
alternate sections to such railroads by the general land 
office,” shall be entitled to preémpt the same, if payment 
therefor shall be made “at any time before the same shall 
be offered for sale at auction.” 

The facts of settlement and improvement must be made 
before a certain day, that is, before the day of final allot- 
ment of the alternate sections to the railroad; the day of 
payment is an extended day, the day fixed for the sale of 
the lands at auction. 

But it is impossible to construe the act in such sense as 
to allow this clause extending the time of payment to the 
day of sale at auction, to carry forward to that day the acts 
of settlement and improvement; for by such construction 
the clause requiring these acts to be done before the final 
allotment of alternate sections to the railroad, would be- 
come inoperative and null. 

Besides, it is manifestly against the plain sense of the 
whole act. It is plainly qualified and confined, as a right, 
to acts of settlement and improvement made prior to the 
day when the selection of the lands granted is confirmed 
and allotted to the railroad. No settlement and improve- 
ment made after that day will confer any such right. That 
allotment was made, as is shown in the record, on the fourth 
day of June, 1852. Defendant’s settlement and improve- 
ment was made on the first day of November, 1855, more 
than three years after the expiration of the time in which 
such acts could be made to confer that right, as fixed by 
the act. 

The second proviso conferred a general right of pre- 
emption under the provisions of the act of 4th September, 
1841, which allows indefinitely future acts of settlement, 
proof, and payment for lands reserved. But this is here 
confined to lands hereafter reserved, “on account of claims 
under French, Spanish, or other grants,” which have been, or 
thereafter may be, declared invalid by the Supreme Court of 
the United States. This tract is not shown to be of that 
character, else the settlement would be good. It appears 
by the date of the certificate of purchase issued to the 
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defendant, that he did not pay for the tract within twelve 
months after the date of this settlement, which was Ist 
November, 1855, and his payment and certificate are 27th 
November, 1856. The 15th section of the act of 1841 
required the payment to be made within twelve months. 
I presume the land officers would have no jurisdiction to 
extend the credit. But admit that the fact and time of pay- 
ment are within and concluded by their decision, and are not 
questions of jurisdiction reviewable collaterally, yet it is 
very clear that they cannot extend the time of making set- 
tlement and improvement beyond the day of allotment. To 
do this would be to make the act a general one, and open 
these lands indefinitely to future preémptive settlement at 
any time before their actual sale. An attempt to embrace 
such settlement and improvement within the provisions of 
this act, is clearly without the jurisdiction of the land offi- 
cers, and cannot divest the right and title of a fair pur- 
chaser. 

There being no right of preémption in the defendant on 
the 29th day of November, 1855, by reason of settlement 
and improvement made on the first day of that month, the 
plaintiff, Walker, acquired by his purchase the title or 
right to the title in fee of United States, and no sale by the 
agents of the United States subsequent, was authorized by 
law. It is simply void. 

But as the legal title has been conveyed by patent to 
defendant, and a patent withheld from plaintiff Walker, 
a court of equity will treat defendant as trustee of the 
title, and compel him to convey to plaintiffs, who have a 
prior and superior equity. (2 Story Equ. Jurisp. sec. 602, 
13 R. 190.) 

Decree reversed, and cause remanded for decree in con- 
formity to this opinion. 


Caton, J.—It seems to me that this whole case depends 
upon the meaning to be attached to the word “reserved,” in 
the 10th section of the preémption law of 1841. The lands 
excepted by that section from the operation of the law, 
were designed to remain entirely and forever unaffected 
by it as much as if they had been described by their num- 
bers. Unlike all previous preémption laws, this was a con- 
tinuing and perpetual act, and jso was the exception de- 
signed to be continuing. No future event is alluded to 
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which should suspend the operation of the exception, and 
allow the body of the law to operate on the land thus ex- 
cepted. As to these lands, the law was designed ever to be 
a dead letter or inoperative. They were and were to con- 
tinue the same as if the law had never passed. To me it 
seems repugnant to the language of the act, and the mani- 
fest intention of Congress, to say that the exemption was 
designed only to continue till the reserved lands should be 
again brought into market. Although it is understood that 
such has been the construction of the department of the 
interior, and that under such construction this preémption 
was allowed, neither of us can find any warrant in the lan- 
guage or the policy of the law to justify such conclusion. 
The question then recurs, were the sections alternate to 
the sections granted to the State of Illinois, to aid in the 
construction of the Illinois Central Railroad, “reserved 
to the United States” within the meaning of the 10th 
section of the law of 1841? The language of the grant is, 
“every alternate section of land designated by even num- 
bers for six sections in width on each side of said road.” 
Although this act does not in terms reserve to the United 
States the sections alternate to those granted, yet such 
is its inevitable legal effect. Had the words, “reserving 
the other alternate sections to the United States,” “ re- 
serving to the United States the sections within the same 
limits designated by odd numbers,” been used, the legal effect 
would have been precisely the same. In both cases the even 
sections within the prescribed limits would have been 
granted to the State, and the odd sections would have 
been reserved from the grant, or, in other words, would 
continue in the United States. This was the effect, and 
nothing more, in the case of the grant to the State of 
Indiana, to aid in the construction of the Wabash Canal, 
in which the word “ reserved ” was used. An examination 
of all the acts of Congress granting alternate sections 
of lands to States, to aid in the construction of internal 
improvements, wil! show that the word “reserved” or 
“reserving ” has been sometimes used and sometimes omit- 
ted; but its use has been rather accidental than designed, 
and that whether used or not, the effect of the law has 
been precisely the same. In every case, the title to such 
alternate sections is granted, and the title to the sections 
alternate to those granted remains in the United States, 
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nothing more and nothing less. Now it seems to me clear 
that it was the intention of Congress to embrace within 
the exception contained in the 10th section of the act of 
1841, all such alternate sections, the title to which remains 
in the United States after the passage of the granting act. 
The language of the “ exception” is of “ sections of land 
reserved to the United States alternate to sections granted 
to any State for the construction of any canal, railroad, or 
other public improvement.” Ithink the word “reserved” 
here is not used in the technical sense sometimes ascribed to 
it in common assurances, but is a simple mode of description, 
and was simply designed to express the intention of Con- 
gress not to allow preémptions upon those lands which were 
alternate to sections granted to States for the purposes 
specified. The words “reserved to,” have in this case pre- 
cisely the same meaning as would the words “not sold by,” 
in the same position in the section. 

That Congress considered the alternate sections not 
granted by the, act of 1841, as reserved sections, within 
the meaning attached to that word when used in this class 
of legislation, is rendered perfectly clear by the act of 
1853 granting preémptions to a part of those very reserved 
lands. (10 U.S. Stat. at Large, p. 244.) These very lands 
are in express terms called reserved lands; and unless 
these lands were excepted out of the operation of the pre- 
emption law of 1841, Congress was doing a very useless 
and foolish thing in making very limited provisions for pre- 
emption on these lands, when the general law of 1841 was 
applicable to them, whereby all were liable to preémption 
by any one who should settle upon them. It is true that 
this may be said to be but a legislative construction of the 
act of 1841, and were it clearly repugnant to the manifest 
meaning of Congress when they passed the act, could not 
control in its judicial construction; but in this case I think 
it is entirely consistent with the original intention of the 
act. I think the demurrer to the bill should have been 
overruled, and concur in the judgment proposed by the 
Chief Justice. 
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NOTICES OF NEW PUBLICATIONS. 


Tue Lives AND Times OF THE CHIEF JusTICES OF THE SUPREME 
Court oF THE Unitep States. By Henry FLANpERs. Phila- 
delphia: J. B. Lippincott & Co. First Series, 1855. Second Series, 
1858. 


THESE two volumes contain accurate and well written accounts of the 

ublic career and services of the distinguished men who have filled the 
onorable office of Chief Justice of the Supreme Court of the United 
States. Any one who is not familiar with the lives of these great men 
may gather from this work a very good notion of the various important 
services each of them rendered to the country, and from the extracts 
given from their judicial opinions, and from Mr. Flanders’ brief, but gen- 
erally discriminating analyses of their intellectual powers and culture, a 
correct idea of the mental character and capacity of each. More than 
this cannot be said. To the student of history the biographies are meagre 
and somewhat uninteresting. We look to them in vain for any new facts 
or theories as to any of the disputed points of history, or as to the part 
taken by any of our judges in any matter where his position or opinion is 
not already well known. But though there is little in them not previously 
in possession of the public, they contain in a connected and accessible 
form facts hitherto uncombined, and scattered through many books and 
some few manuscripts. 

The first volume was published some time since. The second one is 
from the press. Of the biographies in it, that of Judge Marshall is 
»y far the most interesting, and the fullest. The life of Cushing is ex- 
tremely scanty and meagre in its details ; and that of Ellsworth not half so 
full as that of so honest and able and distinguished a man should be. One 
or more portraits would be a great addition to the book, and we think 
would make it much more attractive and saleable, while it would add but 
little to its cost. We have in our mind at this time a silhouette of Judge 
Marshall, as he used to walk in his latter days on Pennsylvania Avenue, 
with his long body-coat, black knee-breeches and stockings, his old low- 
crowned hat, turned up behind, aud his hands deep in his breeches 
pockets, — which gives a more perfect idea of his figure and appearance 
than any description can: while the well-known bust and the full-length 
portrait of him in the Law School at Cambridge are familiar to all our pro- 
fessional brethren in this section of the country. If a second edition of 
his book should be called for, as we trust it may, we commend this hint to 
the author and his publishers. 

Mr. Flanders writes too fast. Already, in less than six years, we have 
had two: legal treatises and two volumes of biography from his facile pen. 
If he took more time for his work his treatises would be more complete 
and more valuable, and his biographies more full and interesting. Still, 
we commend his industry and his books to the profession. Few of us 
know so much of the lives of the eminent jurists and advocates of our 
country as we ought, — many of us hardly anything, — and these biog- 
raphies, though not peculiarly professional, contain reading especially 

leasant and profitable for the leisure of lawyers, while they will afford 
rdly less instruction and entertainment to most non-professional readers 
who may be tempted by their pages. 
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Tae Law or Venpors AND PurcHASERS OF REAL Property. 
By Francis Hitiiarp, Author of “ The Law of Mortgages,” etc. 
Two volumes bound in one. Boston: Little, Brown & Co. 1858. 
pp- 455, 379. 

Mr. Hilliard is well known as the author of two excellent and useful 
compendiums upon the American Law of Real Property, and upon Mort- 
gages. These abridgements are made upon the plan of Mr. Cruise’s 
digest, and contain a short statement of the law and of the more important 
cases, arranged under the appropriate divisions of the subjects of which 
they profess to treat. The present volume is suggested by Lord St. 
Leonard’s famous book with a similar title, and is intended to be confined 
to a consideration of executory contracts of sale and purchase, without 
professing “to have imitated the free discussion, independent criticism, 
acute comparison of authorities, and flowing style of expression, which 
have made that work so popular and so worthy of the fame of its dis- 
tinguished author.” But it endeavors to present, in a practical form and 
for the daily use of the profession, a compendium of the existing law. 

Several of the chapters appear to us to contain a more full and satisfac- 
tory statement of the law as now administered in America, than is to be 
found elsewhere. We may specify the heads of “Sales by Auction,” 
“ Grounds for avoiding a Sale,” “ Notice,” and “ Specific Performance.” 
Some of the topics, however, are necessarily coincident with those treated 
in other works upon contracts, and in so far as a new work merely repro- 
duces an old one, we must always regret the repetition. This treatise is, 
however, quite equal in accuracy and value to the former works of its 
learned author, which is sufficient praise. 


Reports oF Cases ARGUED AND DETERMINED IN THE SUPREME 
JupiciAL Court or New Hampsuire. By Georce G. Foaa. 
Vols. 33 and 34. Concord: G. Parker Lyon. pp. 614, 616. 

It is not necessary for us to recommend to our readers the sterling 
merit of the New Hampshire decisions, for we publish early and authentic 
abstracts, sufficient for immediate information, of all the more important 
cases. But to appreciate the precise form and purpose of the argument, 
and the bearing of the authorities, in any doubtful case, resort must, of 
course, be had to the opinion as finally revised and published. And we 
can truly say that in these respects this court will be found to maintain 
itself with marked ability. he reports are well published and with 
commendable promptitude. 


PuBLICATIONS RECEIVED :— 

First Report of the Commissioners of the Code. Albany : Weed, Parsons 
& Co. 1858. pp. 116. 

Trial of Robert C. Sloo, for the murder of John E. Hall, late clerk of the 
Circuit Court of Gallatin Co., Ill. St. Louis: G. Knapp & Co. 1857. 
pp. 153. 

Speech of Thomas C. G. Davis, of the St. Louis Bar, upon the Plea of 
Insanity in behalf of Robert C. Sloo, Esq. Delivered at Shawneetown, 
August 13, 1857. St. Louis: G. Knapp & Co. 1858. pp. 53. 


Report of the Medico-Legal Duties of Coroners. By Alexander J. Sem- 
ner, A.M., M.D. Philadelphia: T. K. & P. G. Collins. 1857. pp. 16. 


The New Hampshire Annual Register and United States Calendar, for 
the year 1858. By G. Parker Lyon. No. 37. Concord: G. Parker 
Lyon. pp. 178. 
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INTELLIGENCE AND MISCELLANY. 


Sm WittraAM Henry Mav e.— The late Justice Maule’s taste for 
irony led him sometimes to forget that it is a two-edged weapon, especially 
when applied to the apprehensions of a country jury. Thus, in a case of 
wounding with intent to do grievous bodily harm, the defence being reduced 
to a desperate attempt to bring the case down to a common assault, his 
lordship instructs the jury that the view of the law taken by the learned 
mats perfectly correct; if, therefore, they are of opinion that the rip- 
ping up the prosecutor's belly, so as to let out his bowels, had been done 
without the intent of doing him any grievous bodily harm, they will acquit 
the prisoner of the aggravated offence and find him fuilty of a common 
assault merely ; if they are not of that opinion, they will find him guilty on 
the principal charge. The jury, (a Wiltshire one,) seeing nothing in the 
direction but an approbation of the line of defence, return a verdict in 
accordance with the former branch of the alternative! In a case of coin- 
ing, the only resource which counsel’s ingenuity can suggest for the 
defence is that the imitation is so clumsily executed that it cannot be said 
to be an imitation at all. Again the judge directs the jury that the state- 
ment of the law as laid down for the defence is perfectly correct ; if, there- 
fore, they are of opinion that the prisoner, in manufacturing the article 
shown them, did not intend to imitate a half crown, but some other thing, 
— a boot-jack, for instance, an inkstand, a looking-glass, or a pair of nut- 
crackers, — in such case, they will acquit. And again the jury adopt the 
ironical approbation, and acquit accordingly. 

“May God strike me dead, my lord, if I did it!” exclaims a con- 
victed prisoner, on the announcement of the verdict. For a marked 
space the judge sits in the attitude of expectation, the jury and spectators 
wondering what next. At last he breaks the silence —* As Providence 
has not seen fit to interpose, the sentence of the court is,” &c. 

“ One of the defendants, Mr. , is, it seems, a minister of religion ; 
of what religion does not appear ; but, to judge by his conduct, it cannot 
be of any form of Christianity,” — is the character with which the judge 
= a specimen of spiteful piety, in his summing up in a case of 

A city policeman states that he is in the “hens,” (N division.) “ Do 
you mean the Poultry ?” inquires the judge. 

His reason for drinking beer — assigned, while at the bar, to one of his 
professional brethren, who had proposed a glass of sherry as an accom- 
paniment to the lunch they were taking, while waiting for the turn of a 
cause in which they were both engaged, —that he found it the only way 
to bring down his mind to the level of the judges, has been so often 
quoted, that we only refer to it here because in its circumstances, at least, 
it has been variously misquoted, in one version having been addressed by 
him while at the bar to the judges themselves; in another, as having been 
applied by him, at a later period, to his colleagues on the bench.—Law 
Magazine. 





Jupic1aAL Dienity.— Although we do not think it necessary to re- 
mind our friends, the recently appointed trial justices, of the indispensable 
nature of this qualification, in their administration of justice, yet we 
cannot forbear calling their attention to a couple of specimens which 
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have just come’ under our hand, and which may assist in the formation of 
a stylus curie. 

His Honor Kiah Rodgers — commonly called old Kye, or “ Ky ”—was 
holding a Parish Court in Louisiana, rs | in passing sentence on a crim- 
inal, old Ky delivered himself as follows :-— 

“ Prisoner, stand up! Mr. Kettles, this Court is under the painful 
necessity of passing the sentence of the law upon you, sir. The Court 
has no doubt, Mr. Kettles, but what you were brought into this scrape by 
the use of intoxicating liquor. The friends of this Court all knows that 
ef thar is any vice this Court abhors, it is intemperance. When this 
Court was a young man, Mr. Kettles, it was considerably inclined to drink, 
and the friends of this Court knows that this Court has naterally a very 
high temper; and ef this Court had not sworn short off and stopped the 
use of intoxicating liquor, 1 have no doubt, sir, but what this Court, sir, 
would have been in the penitentiary or in its grave.” 

The next is from a western district. 

An opinion of no very remarkable lucidity being delivered by a Jus- 
tices’ Court, astonished counsel interrupts: —‘“ Why, your honor, is that 
the law?” Court (with dignity) :—*“ Mr. Attorney, if the Court under- 
stand herself, — and she think she do,— it are.” 


JupicrAL Romance. — We often meet with amusing instances in which 
even the official dignity just mentioned has been inadequate to restrain 
the flights of fancy most unexpectedly suggested by the points of law in 
acase. The failings of our own bench in this respect have lately been 
commented on by one of our contemporaries. Without undertaking any 
defence in the case alluded to, we are tempted to favor our readers with 
a short extract from the reports of a sister State in order to show that we 
claim no monopoly of these “ curiosities of legal literature.” 

In Commonwealth v. Stauffer, 10 Barr 350, the not uncommon case 
arose of a testator devising real estate to his wife provided she remained 
a widow during her life. The property was sold by order of court to 
pay the debts of the deceased, and the present action was brought to 
obtain the surplus, the widow having married again. 

The case came before Mr. Justice Lewis, at that time the Presiding 
Judge of the Second Judicial District,* and lately the Chief Justice of 
Pennsylvania, a gentleman of high attainments, but whose eloquence was 
sometimes a little exuberant. The learned judge, after stating the general 
principle that contracts and conditions in restraint of marriage are void, 
proceeds in this style: “ The principle of reproduction stands next in im- 
portance to its elder born correlative, self-preservation, and is equally a fun- 
damental law of existence. It is the blessing which tempered with mercy 
the justice of expulsion from Paradise. It was impressed upon the human 
creation by a beneficent Providence, to multiply the images of himself, and 
thus to promote his own glory, and the happiness of his creatures. Not 
man alone, but the whole animal and — kingdom, are under an im- 
perious necessity to obey its mandates. From the lord of the forest to the 
monster of the deep — from the subtlety of the serpent to the innocence of 
the dove—from the elastic embrace of the mountain kalmia to the de- 
scending fructifications of the lily of the plain, all nature bows submis- 


*And also Professor.of Medical Jurisprudence in Franklin College, Lancaster. 2 
Brown’s Forum, 120. 
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sive to this primeval law. Even the flowers which perfume the air with 
their fragrance, and decorate the forests and fields with their hues, are 
but curtains to the nuptial bed. The principles of morality; the pol- 
icy of the nation; the doctrines of the common law ; the law of nature, 
and the law of God, unite in condemning as void the condition attempted 
to be imposed by this testator upon his widow.” 

From this exposition of the duty and necessity of fostering the princi- 

le of reproduction, it is refreshing to turn to the decision of Mr. Chief 
Soutien Gibson, overruling Mr. Tetiee Lewis, in the same case. The 
learned Chief Justice says: “ I know of no policy on which such a point 
could be rested, except the policy which, for the sake of a division of 
labor, would make one man maintain the children begotten by another. 
It would be extremely difficult to say, why a husband should not be at 
liberty to leave a homestead to his wife without being compelled to let her 
share it with a successor to his bed and to use it as a nest to hatch a brood 
of strangers to his blood.” 

The force of this ornithological simile is very striking, and we think 
must have convinced the court below of the fallacy of any arguments to 
be drawn from the case of the “ monster of the deep,” or “ even the moun- 
tain kalmia.” And the “ curtains of the nuptiil bed” can have no appli- 
cation to the case of a “ nest for the hatching of strangers.” We decid- 
edly concur in the opinion of the court. 
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: 
INSOLVENTS IN MASSACHUSETTS. : 
t 
Name of Insolvent. Residence. ee oy Name of Judge. 
1858. | 
Caldicott, Thomas F. Charlestown, May 27, Isaac Ames. 
Chase, John W. New Bedford, = .4 Joshua C. Stone. 
Cochrane, Robert Pawtucket, = a Joshua C. Stone. 
Cullen, Bernard Boston, eae f Isaac Ames. 
Curtis, Frederick Medford, ~ \L. J. Fletcher. 
Dale, Eli G. Boston, wae * Isaac Ames. 
Duffy, James (1) Roxbury, “ 2, Isaac Ames. 
Earle, Thomas Worcester, “ & Wm. W. Rice. 
Felch, Hiram E. Boston, e: Isaac Ames. 
Garmon, Aaron Lexington, | . L. J. Fletcher. 
Gloyd, Spencer Abington, April 15, \David Perkins. 
Haines, Joseph Lynn, | May 26,  /|Henry B. Fernald. 
Hall, Edwin D. (2) New Bedford, April 12, Joshua C. Stone. 
Harris, Wm. G. (North Chelsea, May 31, Isaac Ames. 
Hennessey, Edward |Boston, . & Isaac Ames. 
Hersey, Joseph B. ‘Sandwich, “ 3, Joseph M. Day. 
Howard, George R. |Milford, “a Wm. W. Rice. 
Jenkins, Benj. T. (2) New Bedford, | April 12, Joshua C. Stone. 
Kendall, Henry I. Milton, ay 19, Isaac Ames 
Kenney, Elisha Brighton, 7 2 L. J. Fletcher, 
Kniehe’ te, } (3) |Marblehead, “ 24, /Henry B. Fernald. 
Knox, Wm. Chelsea, | “ 31, Isaac Ames. 
Lake, Charles A. |Fall River, | April 9, Joshua C. Stone. 
Lovell, Wm. H. \New Bedford, . Joshua C. Stone, 
Miller, Daniel |Pawtucket, | May 27, Joshua C. Stone. 
Newell, Charles H. (4) |Boston, | o's, Isaac Ames, 
Nickerson, Sparrow M. _ Boston, “ Isaac Ames, 
Ordway, Frederick J. Boston, } “ 16, Isaac Ames. 
Phelps, Ephraim 8. Boston, . Isaac Ames. 
> we G. } (5) Waltham, “« 2 Isaac Ames. 
Rich, Shebnah Boston, “« Isaac Ames. 
Scott, Isaac K. (5) Waltham, “s @, Isaac Ames. 
Sherman, Jirah F. (6) Wareham, “ & David Perkins. 
Senna Se T. TS (6) ‘Wareham, April 12, David Perkins. 
Spencer, Wm. M. ‘Chelsea, May 26, Isaac Ames. ‘ 
Sturbridge Cotton Mills, Sturbridge, “ Wm. W. Rice. 4 
Thompson, Benj. T. Framingham, “ 2, L. J. Fletcher. : 
Tuttle, James 8. Somerville, - L. J. Fletcher. a 
Vickery, Thomas F. Fall River, April 26, Joshua C. Stone. 5 
ween yore > : } (7) |Pawtucket, | May 12, Joshua C. Stone. & 
Warnock, Samuel L. (1) Lynn, “ 98. Isaac Ames. = 
Wee, +" : Charlestown, | “ 25. L. J. Fletcher. z 
‘hittemore, F. H. W. Cambridge P a 
Whittemore, Winslow } (4) Boston, nie * 24, Isaac Ames. z 
Wood, Elihu, Jr. New Bedford, * = Joshua C. Stone. is 
Yeats, Stephen D. Lawrence, * « Henry B. Fernald. ri 


(1) Duffy & Warnock. 
(2) Jenkins & Hall, 

Individually and as copartners. 
(3) Wm. M. Knight. 


(4) W. & F. H. Whittemore & Co. 
(5) Wm. G, Pike & Co. 

(6) N. H. Sherman & Co. 

(7) Wolcott Tool Manuf’g Co. 





